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Frederick Barbarossa and the Schools of Bologna 
Some Remarks on the ‘ Authentica Habita’ 


I 


F . ge of restoring the splendour of the purple, 

Frederick I invaded the Republics of Lombardy with the 
arts of a statesman, the valour of a soldier, and the cruelty of a 
tyrant. The recent discovery of the Pandects had renewed a 
science most favourable to despotism ; and his venal advocates 
proclaimed the emperor the absolute master of the lives and 
properties of his subjects.’ Thus Gibbon. This article at- 
tempts to find out what help Barbarossa really received from 
Roman law and its exponents, the doctors of Bologna, and to 
inquire into the character and contents of the authentica Habita, 
the privilege by which he in turn helped Bologna. 

Barbarossa’s developed policy is characterized by an en- 
deavour to strengthen the central authority in all parts of the 
empire and in all its activities. John of Salisbury reports 
his intention ‘to reshape the world-wide Empire’.? Instead 
of trying to prove that his rule was modelled on other states, 
such as the Regnum in Sicily, or the Eastern Empire, or Angevin 
England,* it seems much more justifiable to explain such develop- 
ments by the decline of feudalism and the resulting changes in 
the social and economic structure, by an intellectual background 
common to the men who were the advisers of their monarchs, 
by the political philosophy which constitutes such an important 
factor in the renaissance of the twelfth century. In discussing 
the influence of Roman law and the translatio imperii on Bar- 
barossa’s policy, it is important to remember that we find before 
him some indications of a desire to make the new German 










1 Gibbon, History of the Decline and Fall of the Roman Empire, ed. Bury, 4th ed. 
1911, v. 303. 

* John of Salisbury, Opera, ed. Giles, 1848, i. 65, epist. 59. 

’ There has been a vast literature on the intellectual and political background of 
the Staufer period ; see, e.g., Dahlmann-Waitz, Quellenkunde, 6th ed. nos. 7014-18 ; 
Pomtow, Ueber den Einfluss der altroemischen Vorstellungen vom Staat, Halle, 1885 ; 
recently Brackmann has dealt with the subject in various articles, see esp. ‘ Wandlung 
der Staatsanschauungen ’, Hist. Zeit. cxlv. 1-18; also Ohnsorge, ‘ Kaiser’ Konrad 
III, Mitteil. des oestr. Inst. xlvi. 343 seqq. 


* All rights reserved. 
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emperor worthy of his predecessors at Rome and Constantinople, 
and also that not every literary ornament may be adduced as 
proof of the ascendancy of Roman ideas. Much is said by pro- 
imperial courtiers, chroniclers, and poets which finds no counter- 
part in the realities of politics. The peak of these literary 
activities is reached in a poem by the Archipoeta who only just 
stops short of making a god of Barbarossa. He calls him his 
anointed lord, and by using Greek and Latin obtains the flatter- 
ing, if blasphemous, rendering christus dominus. Less exalted but 
more correct is his verse : 


Qui potenter sustinens sarcinam mundanam 
Relevat in pristinum gradum rem Romanam.? 


We may take this remark and that of John of Salisbury as in- 
dications of a general feeling that Frederick was pursuing a 
strong centralizing policy, which was in keeping with the political 
philosophy of his time. This political thought would suggest 
two sources from which his imperial power emanated. 

One is the idea of ‘ back to Charlemagne’. We have it on the 
authority of Barbarossa’s official historiographer, that the aim of 
his reign was to maintain the power of Otto I and Charlemagne.® 
Tracing this Charlemagne cult through Frederick’s reign, we 
find an instance in the adoption of Charlemagne’s titles, and 
its zenith in his canonization by Frederick’s pope in 1165. This 
canonization followed closely on that of Edward the Confessor, 
and, no doubt, the same motives inspired Henry II and Bar- 
barossa: to strengthen the authority of the reigning successor 
of the new saint. That during the reign of a vigorous young 
monarch this veneration of the great Germanic emperors should 
become pronounced is natural; for it is only an acknowledge- 
ment of their having been the most successful representatives 
of the secular conception of the medieval Empire: the emperor 
has supreme power direct from God to rule the universe. This 
cult of Charlemagne was not the only expression of imperialistic 
tendencies. The second source of imperial power may be found 
in numerous official documents, in which, in accordance with 
the theory of the translatio imperii, the Teutonic emperors 
declare themselves to be the successors of the Roman Caesars. 

1Schlierer, Weltherrschaftsgedanke u. altdeutsches Kaisertum, Tuebingen, 1934, 
esp. p. 84. 

His poems were edited by Manitius, 2nd ed. Munich, 1929. See p. 39, verse 8. 


Another instance of praise bordering on blasphemy is at p. 38, verse 1. For the 
verse quoted in the text see p. 39. 

* Rahewin, iii. 29, in Ottonis et Rahewini gesta Friderici Imperatoris, 3rd ed. 
Hanover, 1912, pp. 203, 204. All quotations from Otto of Freising and Rahewin 
refer to this edition. 

* This had already been done by Conrad III; see Ohnsorge, whi supra. 


5 Giesebrecht, Geschichte der deutschen Kaiserzeit, v. 478, Leipzig, 1880; vi. 447, 
1895. 
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Charlemagne himself had provided the best external link be- 
tween the old and the new, by building his chapel at Aachen 
on the model of Justinian’s San Vitale in Ravenna.! Here 
again Frederick was not the first to make use of this Roman 
connexion, a connexion which bears a curious twofold aspect, 
represented by those two words ‘Roman’ and ‘Empire’. If 
one looks at the vast extent of the dominions and at the great 
concentration of power, then the idea of empire is prevalent ; 
but if one looks at the origin, it is Rome which becomes im- 
portant. And the Romans of the twelfth century were fully 
conscious of this importance, more so, perhaps, than at most 
other periods. For instance, in 1162 the republican senate 
ordered the perpetual preservation of Trajan’s Column in honour 
of the Romans. Nor did they rest content with such anti- 
quarian activities, but tried to persuade the German king to 
become emperor by the grace of the Roman people. To us 
this may appear absurd; but what effect this Roman spirit 
could have, even in modern times, may be seen in Gregorovius, 
the great historian of Rome, who blamed Frederick for not 
making common cause with the Romans against the pope.® 
We find an example of these Roman efforts in the pathetic appeal 
which the senate of Rome, Arnold of Brescia’s senate, addressed 
to Conrad III, when the union of pope and Normans made its 
hold over Rome very precarious. Soon after his accession 
Barbarossa received a letter from a learned German supporter 
of Arnold, who tells the emperor that all imperial power eman- 
ates from the Roman people and not from false priests, ad- 
monishes him to support his government not only by arms but 
by the force of laws—a reference to the opening words of 
Justinian’s Institutes—and finally advises him to send a delega- 
tion to Rome, there to discuss his position with Roman lawyers.5 
And when in 1155 Frederick approached Rome for his coronation, 
the senatorial party attempted to impose conditions on him.® 

The attitude of the emperors to such pretensions is quite 
clear ; for them republican Rome is a heretical abomination, 
their Roman empire is the empire of Constantine and of Justinian. 
Conrad ITI, in the words of Otto of Freising,’ refuses to listen to 
such fairy tales, as he calls the appeal of the senate; and Bar- 
barossa scornfully repudiates the senate’s claim to represent 
the old Rome. The empire, he says, went first to the Greeks, 
then to the Franks, and with it went its institutions; thus 


1 Clapham, Romanesque Architecture in Western Europe, Oxford, 1936, pp. 11, 60; 
Doering, Deutschlands mittelalterliche Kunstdenkmaeler, Leipzig, 1910, p. 12. 

2 Gregorovius, Hist. of the City of Rome, transl. Hamilton, iv. pt. 2, 2nd ed. 1905, 
pp. 685-6. See also Pomtow, loc. cit. 

3 Gregorovius, op. cit. p. 546. 4 Otto Freising, i. 29, 45 seqq. 

5 Wibald, epist. 404, in Monumenta Corbeiensia, ed. Jaffé, Berlin, 1864, pp. 539-43. 

® Otto Freising, ii. 29, 135 seqq. 7 Ibid. i. 29, 47, lines 15-16. 
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Frederick’s curia is the real Roman senate, and his knights are 
the real Roman army.! Only once have I found that Barbarossa 
dates his empire directly from the foundation of Rome, and 
then, I believe, it had a very special reason. When Frederick 
writes to complain about papal pretensions, this reference to 
the foundation of Rome must be intended as a gentle hint that 
there was an empire before there were popes.? In general, 
however, all our evidence points to the one conclusion: in the 
early years of his reign, before Dassel’s rise to power, there is 
nothing in Frederick’s policy and declarations to show any 
deviation from what may be called the old-established imperial 
programme. All German kings and emperors before him had 
tried to fulfil it, whenever they had the power to do so. Frederick 
did not, at first, go beyond it, as may be seen from his attitude 
concerning the exercise of his prerogative, or regalia, on his first 
march into Italy in 1154-5.* Here the difference between the 
imperial policy of 1155 and that of 1158, when Barbarossa came 
again to Italy, is very striking; it is all the more important, 
since this question of prerogative proved to be the centre of the 
struggle between the Lombard league and Barbarossa, and the 
main point of contact between Barbarossa and Bologna. 

The most important regalia of the German king in Italy were 
the right to appoint justices and administer justice himself, 
which entitled him, of course, to all the fees and fines connected 
with it; furthermore, he had the right to levy various kinds of 
taxes and duties. There has been a fairly prolonged discussion 
concerning the origin of these regalia.» Though we have learnt 
that a great number of them may also be based on Roman law,® 
the problem has been decided rightly, on the whole, in favour 
of their Germanic origin, mainly on Savigny’s authority. How- 
ever, we are told only that Frederick claimed these rights, be- 
cause they had belonged to his imperial predecessors on account 
of their position in Germanic law.’ The interesting question, 
to what sources or principles of Germanic law this position is 
due, has, apparently, not been answered. This silence may be 


1 Otto Freising, ii. 30, 137. 

2 Constitutiones et Acta Publica Imperatorum et Regum, Monumenta German. Hist. 
i. 231, lines 37-8. ; 

3 Ficker, Forschungen zur Reichs- u. Rechtsgeschichte, ii. 181. 

4 See the list in Constitutiones, i. 244-5 ; additions in Suhle, Barbarossa’s Constitutio 
De Regalibus, Berlin, 1893, p. 5. 

5 Savigny, Geschichte des roem. Rechts im Mittelalter, 2nd ed. iv. 174 seqq.; Ficker, 
loc. cit. iii. 401 seqg. ; Giesebrecht, loc. cit. v. 177 seqg.; Blondel, ‘ Etude sur les droits 
régaliens ’, in Mélanges P. Fabre, 1902; A. L. Poole, in Cambr. Med. Hist. v. 427; 
Suhle, loc. cit. pp. 6 seqg.; Hampe, Deutsche Kaisergeschichte, 7th ed. by Baethgen, 
pp. 159 seqq. 


6 Finsterwalder, ‘Gesetze d. Reichstags von Roncalia’, in Savigny Zeitschrift, 
Germ. Abt. li. 1 seqq. 


7 Ibid. p. 68, 
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explained by the fact that it is impossible to point to an exact 
and definite enactment. The prerogative arose originally from 
the privileged position of the king as lord of the land and as 
head of the administration of justice, which clearly appears in 
the Carolingian period.1 From the tenth to the twelfth century 
legislation ceased almost completely, and custom ruled supreme. 
Thus the rights of the king could only be ascertained by a study 
of cases, and as a result, there was no universal but only local 
custom. It becomes, therefore, important to know by what 
right Italy was ruled. The connexion between Italy and 
the Teutonic empire was established under Charlemagne, and, 
after an unsettled period, firmly secured by Otto I.2 Hence- 
forth the German king as such was entitled to the Lombard 
crown; there was no constitutional need either for election or 
coronation in Italy, the two crowns were held in real union. 
It follows that Barbarossa could exercise his rights in Italy as 
German king; that he was also emperor was irrelevant to his 
Italian prerogative. It can, therefore, be said that Frederick’s 
rights were based on Germanic law; but since this law was 
unwritten and existed only as custom, the extent of such rights 
was not fixed. This was particularly dangerous in view of the 
Teutonic theory that custom, in order to be binding, had not 
only to be of long standing but also to be ‘good’.* This last 
qualification, ‘ good ’, was conveniently vague, and it must have 
contained all the qualities which make a custom valid in English 
law, such as continuance, peaceable enjoyment, consistency, 
and, above all, reasonableness ; thus the final decision in favour 
of a custom depended on the conviction of the judge, that the 
custom was both old and good.‘ Accordingly, given a change 
of conviction, it is not altogether surprising to find that the view 
which Frederick took of his rights on his first journey in 1154, 
differed widely from that which he held at Roncaglia in 1158. 
For it must be remembered that the medieval German constitu- 
tion was at no time exactly defined: not much was done to 
fix it or to develop it consciously ; and often enough the force 
of facts took the place of fixed law. 

The best contemporary description of the theory of pre- 
rogative at the earlier date may be taken from Barbarossa’s 
official history written by the emperor’s uncle, Bishop Otto of 


1R. Scholz, Beitraege zur Geschichte d. Hoheitsrechte, Leipzig, 1896; article ‘ Re- 
galien’, in Handwoerterbuch d. Staatswissenschaften, 4th ed. vi. 1209-14; E. Mayer 
Ital. Verfassungsgeschichte, ii. 229. 

* Schroeder-Kuenssberg, Lehrbuch d. deutschen Rechtsgeschichte, 6th ed. p. 521; 
Klippel, Voelkerrechtliche Grundlagen d. deutschen Koenigsrechte, Berlin, 1920, p. 82. 

* Brie, Lehre vom Gewohnheitsrecht, pp. 235-6; Kern, ‘ Recht u. Verfassung im 
Mittelalter ’, in Hist. Zeitschrift, cxx. 4. 
4 Brie, op. cit. p. 261; C. K. Allen, Law in the Making, 2nd ed. pp. 91 seqq. 
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Freising. In his description of Italy—where, among other things, 
he explains the name of the hostile town of Milan, Mediolanum, 
as the commemoration of a degenerate pig, which was half 
bristles and half wool, medio lana 1—Otto also discusses the rights 
of the king in Italy.2, Amongst ‘the old customs, in existence 
ever since the Roman empire had been translated to the Franks ’, 
he mentions the right of the ruler to administer justice and to 
appoint to offices, when in Italy. Thus during all those long 
periods in which the king-emperor does not sojourn in Italy, 
the use of these rights must be assumed to be vested in other 
authorities. This was in fact the case; but a very significant 
change had taken place.* For, while originally the bishops had 
been entrusted with these powers by the emperors, by the middle 
of the twelfth century the towns of Lombardy had usurped 
them, nor did Frederick object to it on his first visit to Italy. 
Otto of Freising’s theory of regalia is borne out by the imperial 
practice of that period. When in 1155 the emperor bans the 
Milanese, he takes from them all the rights they had exercised 
so far, such as coining, levying customs, and general secular 
jurisdiction ; and, with the exception of the right to mint 
which he bestows on the loyal Cremonese, he decides to use these 
rights for his own purpose.* This decision is based on a judge- 
ment of his cwria, and in it we find the tacit admission that the 
Milanese had used those regalia as by right ; for they were taken 
away not because their use had been illegal, but because the 
Milanese had been disloyal to the emperor, and thus had to be 
punished. 

We find very different ideas of imperial prerogative only 
three years later, when, at the diet of Roncaglia, the emperor 
claims all regalia in the whole kingdom, with the only exception 
of those for which their present users can show valid grant by 
privilege. In making this exception Frederick ran a very small 
risk, since most cities had acquired those rights by a slow process 
of usurpation during the last hundred years. This demand for 
complete recovery of the regalia is due to a certain extent, no 
doubt, simply to Frederick’s increased power and self-confidence. 
But it was no accident that this intensification of imperial policy 
should coincide with the appointment of Frederick’s greatest 
chancellor, the daring and dynamic Dassel. 


Archicancellarius viam preparavit, 
Ipse iugo Cesaris terram subiugavit, 


1 Otto Freising, ii. 14, 117. This etymology is taken from St. Isidore, Migne, 
Pat. Lat. \xxxii. 534, where a note refers the story back again to Claudianus. 

2 [bid. ii. 15, 117-18. 

® Schrod, Reichsstrassen wu. Reichsverwaltung, 1931, pp. 154, 162. 

4 Constitutiones, i. 216-17. 
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sings the Archipoeta, who also believes that ‘through the light 
of his brilliance the emperor’s mind is lit up’.1 However, the 
exact influence of Dassel on Barbarossa has yet to be determined.” 
Dassel did not come from a family of lawyers, he was the son of 
a Westphalian count; he had not studied law, but taken the 
usual philosophical course at Paris ;* and yet, his whole policy 
bears resemblance to that of his opposite number in the Regnum, 
Maio of Bari, a lawyer’s son and a lawyer himself. We may, 
perhaps, take the similarity as yet another indication, that it 
was the spirit of the age rather than any conscious imitation 
of one court by another which, by favouring such characters, 
produced similar policies. Dassel adopted all principles of law 
that served Barbarossa’s interests ; the oldest claims were taken 
from the lumber room, but the newest acquisitions were kept 
too. He was the moving spirit in the struggle with the papacy, 
and one can trace his influence behind most assertions of imperial 
authority, increasingly frequent after 1156. For each part of 
the empire he used the methods most appropriate to it. In 
the outlying districts of Germany it was feudalism which served 
best the interest of the imperial court. Thus the creation of the 
new duchy of Austria took place according to the fully developed 
rites of German feudalism ;4 Austria became a Fahnlehen with 
two Fahnen, and with the special guarantee for its eternal separate 
existence. 

For great parts of Germany, still at a stage of subsistence 
economy, feudal government seemed the best solution. For 
Italy, with its highly developed money economy, another form 
of organization must have appeared more suitable. We know 
how a system of direct administration by officials was evolved 
for the imperial demesne in Piedmont and Lombardy; and 
what therefore could be more tempting than to try to intro- 
duce such a system in the whole of the Italian part of the 
empire? The advantages of such administration were both 
obvious and enormous. Imperial authority would be strength- 
ened beyond recognition; furthermore, and this must have 
been the paramount reason, the imperial revenue would be 
increased to an unheard of degree. The importance of great 
financial resources for a forward and dynamic policy cannot be 
over-estimated. Not much coin could be extracted from feudal © 
Germany, but the Italian towns would be able to provide what 

1 Manitius, p. 45, verse 33, and p. 28, verse 2. 

? At the moment I am engaged on Barbarossa’s biography, and it would appear 
that Dassel’s dominance was greater than is now supposed. See Hampe, op. cit. 
p. 152, as opposed to Ficker, Reinald v. Dassel, 1850; Hessel, Geschichte d. Stadt 
Bologna, p. 94. However, it must not be forgotten that the Archipoeta was not stingy 


with his praise, particularly when he was asking for a favour, as in the second poem 
quoted. 


5 Ficker, op. cit. p. 5. 4 Mitteis, Lehnrecht und Staatsgewalt, p. 429. 
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must have seemed to the Germans immense sums. The imperial 
chronicler tells us that the money due to the court as the result 
of this new Italian policy, amounted to about 30,000 talents.* 
It is impossible to judge the absolute value of this sum, which 
is naturally not an exact statement but a rough estimate ; but 
its relative value may be learned from the calendar of Frederick’s 
Italian income, recently compiled,? where this new revenue 
forms by far the highest single item. How much weight the 
imperial administration attached to the new plan is seen by the 
elaborate steps which were taken for its execution. Dr. Gueter- 
bock has just brought to light some documents in Piacenza, 
which show that a Domesday-like inventory was made by the 
imperial officials, in order to obtain from the population as much 
money and goods as possible.® 

Now this new policy was not just based on naked force ; 
it was the outcome of Dassel’s intention to make use of all rights 
which were, or had been, imperial. All his actions are therefore 
provided with a legal basis; the imperial policy is not relying 
on the maxim Princeps legibus solutus est. Frederick’s great 
speech, with which he opened the diet of Roncaglia, expresses 
well the principles on which the emperor acted, although the 
version in which Rahewin has handed the speech down to us 
is probably fictitious, and certainly littered with phrases from 
Sallust.4 He refuses to be guided by the formula that ‘to be 
king means to be above the law’; on the contrary, he desires 
to rule an empire based on law, and to give every man his due. 
It is true that this becoming self-restraint is more apparent than 
real, since the imperial court has a highly developed idea of what 
is due to the emperor, as may be gathered from his claims at 
Roncaglia. But it is important to realize that, however much we 
may dismiss this difference as mere legal quibbling and window- 
dressing, the official policy was not based on force but on the 
rule of law. Nor did this policy always prove onerous to the 
community, as it did in the case of the Italian legislation. Thus 
in 1157 all tolls except three were abolished on the river Main, 
because the right to levy toll was a royal prerogative, and its 
use by people without a relevant franchise an usurpation which 
the emperor, or his new chancellor Dassel, would no longer 
tolerate.© The method used for this action is significant. The 

1 Rahewin, iv. 8, 240. 

* Deibel, Neue Heidelberger Jahrbuecher, 1932; also Savigny Zeitschrift, German, 
Abt. liv. 134 seqqg. In general see Waitz, Deutsche Verfassungsgeschichte, viii. 377, 

8 Gueterbock, Alla Vigilia della Lega Lombarda, Firenze, 1938. Also printed in 
the Arch. Stor. Ital. 1937. 

4 Rahewin, iv. 4, 236. 

5 Constitutiones, i. 225-6. Buenau, the first modern writer on Barbarossa, realized 


the importance of this act better than most of his successors ; see Probe einer Reichs- 
historie, Leipzig, 1722, pp. 67-8. 
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imperial curia in its capacity as law court had first asked all 
those who levied toll, to show cause why they should be allowed 
to continue. No defendant having appeared at the fixed day, 
the court then proceeded to declare all tolls unlawful, whereupon 
Frederick issued his decree, prohibiting the further exercise of 
tolls. 

Essentially the same methods were used in creating that 
great Italian revenue. This is important to remember, for it 
will help us to establish the value of Roman lawyers and law 
for the imperial policy. In the diet of 1158 Barbarossa ob- 
tained the legal foundation for his new policy ; it was based on 
his prerogative. This was his legal means of securing a sorely 
needed source of revenue, which would flow freely and con- 
tinuously, and of regaining a jurisdiction which would mean 
complete and effective control of the towns. 

We have already noticed above the basis for his claims: 
the rights, which collectively formed his prerogative, all sprang 
from custom. But, owing to the greatly diminished influence 
of the emperors in Italy after the concordat of Worms of 1122, 
and because of the inability of Frederick’s predecessors, especially 
Lothar and Conrad III, to govern Italy at all, this custom had 
been dormant for a long period. Furthermore, this time of im- 
perial weakness had seen the rise of the Lombard cities to power 
and practical independence. They now claimed to be entitled 
to their de facto position by prescriptive right. Thus we are 
faced by opposed claims, both based on custom. Were the 
Lombards usurpers, or were they by now legally entitled to their 
free status ? The historic development was on their side, but 
not the law; and, while in the long run this historic develop- 
ment proved so strong that Frederick had to compromise in 
the treaty of Constance in 1183, in 1158 he felt under Dassel’s 
influence powerful enough to attempt to revive his very ancient 
rights in order to establish his very modern administration. 
It was not denied that the king had lost the use of his regalia, 
“seu temeritate pervadentium seu neglectu regum’.t But the 
claims of the Lombards could not be substantiated in law; the 
fact that the German kings had not interfered for such a long 
period, might establish a custom, even an old custom, but never 
an old and good custom, because it was originally contrary to a 
well-established rule of law.2. And only old and good custom 
had the force of law. Thus Frederick could order a commission 
of experts to tell him truthfully, which rights should be his in 
Lombardy. The appointment of this commission is the climax 


1 Rahewin, iv. 7, 240. 2 Allen, p. 101; Brie, p. 237. 


3 Morena, Gesta Friderici, ed, Gueterbock, Script. rerum German. nova series, 
yii. 59, 
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of a development in imperial policy. The imperial court must 
have felt that for its new policy it was essential to have the full 
extent of its rights established beyond doubt; for, less than 
three months before Roncaglia, the emperor was in the awkward 
position of wanting all his regalia without knowing what they 
were. In his treaty with Milan, concluded 1 September 1158, 
the town was forced to give up all regalia; their enumeration 
was attempted but had soon to be given up in favour of the 
vague ‘et alia similia [regalia] si qua sunt’.' It may be sug- 
gested that it was this experience at Milan which decided 
Barbarossa to have his prerogatives fixed by an official list. 

The drafting of this list Frederick at first entrusted, at Ron- 
caglia in November of the same year, to the four most eminent 
Bolognese professors, the famous four doctors, Martinus, Bulgarus, 
Jacobus, and Hugo.? It is quite likely that this choice was 
suggested to him by their presence at the siege of Milan.* But 
they demanded the co-operation of two judges from each of the 
fourteen towns which were represented at the diet. This demand 
having been granted, the commission of thirty-two, bound by 
oath—and in general not unlike an English inquest of sworn 
recognition—drew up the list of regalia; and, like Henry II 
of England, Frederick was thereby enabled ‘to establish his 
rights and assess his revenues by information which was authentic 
because local and sworn to by oath: it was an essential, perhaps 
the one essential equipment of bureaucratic monarchy’. And 
bureaucratic monarchy was the keynote of all general legislation 
of this Diet. Thus, in a re-enactment of earlier feudal legislation, 
Frederick added what may be described as an equivalent to the 
oath of Salisbury : ‘ We also decree that in every oath of fealty 
the emperor be explicitly excepted’. Again, his constitutio 
pacis, given at Roncaglia, is only the successor of earlier laws 
ordering internal peace, but its provisions are much more sweep- 
ing, and show the self-confidence of a strengthened central 
authority. Two clauses are especially illuminating: all private 
feuds are forbidden, every man must go to law, where he will 
be given his due; and secondly, whosoever sells his allodial 
property must not presume to sell with it the imperial juris- 
diction which holds sway over all allodia.’ 

Roncaglia was not the first o¢casion, when emperor and 
Roman jurists had co-operated. Already the first great glossator, 


1 Conskitutiones, i. 243, c. 9. 

2 Though the four doctors are always mentioned together in historical writings, 
they held widely differing views on the principles of Roman law. 

3 Vincent of Prague mentions specially that the Bolognese were present at Milan 
‘cum suis legistis et sapientibus’. Mon. German. Hist., Scriptores, xvii. 673, line 31. 

4 Morena, pp. 59-60. 5 Jolliffe, Constitutional History of England, p. 209. 

6 Constitutiones, i. 249, c. 10. 7 Ibid. i, 245, c. 2, 247, c. 11. 
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Irnerius, had played a prominent part in support of Henry V, 
so prominent a part, in fact, that he was excommunicated 
together with the emperor and his leading statesmen. This 
co-operation had advantages for both parties; the emperor 
gained trained legal advisers, and the jurists imperial benevolence. 
We have seen that Frederick’s succession to the kingdom of 
Otto I was regarded as sufficient legal justification for his claims 
in Italy. It is evident, therefore, that the value of the jurists 
at Roncaglia lay much more in the fact that they were trained, 
skilful in drafting documents, well acquainted with local con- 
ditions, ready to provide impressive and solid reasons for im- 
perial activities, than in their function as exponents of Roman 
law. The political implications of Justinian’s laws made them 
imperialists ; that was an essential preliminary condition for 
their being used by the imperial court ; but they were not em- 
ployed as creators of imperial policy, as a sort of ‘ brain trust’, 
but merely as technicians, civil servants, to put into proper 
form the policy evolved by Dassel. This seems a fair deduction 
from what we have already seen: the new course, as exemplified 
by the abolition of tolls on the river Main, was set independently 
of Roman lawyers, though not independently of the ideas of 
central authority which may also be found in Roman law. 

The leading lawyers of Bologna were, therefore, appointed 
only to put imperial pretensions into legal shape by drawing 
up the list of regalia, and they did not give a new direction to 
Barbarossa’s policy. We know that he held a committee before 
the opening of the fateful diet, to discuss its business ; and the 
doctors were not considered important enough to be asked to 
sit on this committee. This distinction was reserved for the 
bishops who, in earlier reigns, had been the main servants of 
the empire in Italy,? and a few German princes who enjoyed 
the emperor’s special confidence. The general opinion of 
historians has assigned to our four doctors a more important 
position in Barbarossa’s policy. They are, therefore, forced to 
explain the exclusion of the lawyers from this important con- 
ference. Two attempts to do so have been made recently,® 
but neither is convincing. The first opposes our source, Rahewin, 
who was an eye-witness of the proceedings and is very detailed 
in his account of Roncaglia, by an historical poem which was 
written later. The second attempt simply assumes that the 
four doctors were not especially mentioned by Rahewin because 
their presence was a matter of course. 


1 The names of those excommunicated are contained in a twelfth-century manu- 
script in St. John’s College, Oxford ; its relevant parts were printed by R. Holtzmann 
in Neues Archiv, 1. 318-19. 

* Balzani, Italia, Papato, e Impero nel secolo XII, Messina, 1930, pp. 171-2. 


: * R. Holtzmann, Carmen de Friderico, in Neues Archiv, xliv. 294; Ottmar, ibid. 
xlvi. 470. 
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The part of the jurists in Barbarossa’s legislation at Roncaglia 
has thus become clear; it was a subordinate position but a 
helpful one. In the years following Roncaglia more and more 
use was made of the legal support which Roman lawyers could 
provide from Roman law. There is a significant difference 
between the lawyers named at Barbarossa’s first diet of Ron- 
caglia in 1154, when his new policy had not yet been evolved, 
and at the second diet in 1158. In 1158 we find our four doctors 
particularly mentioned, while in 1154 it is Obertus ab Orto, 
the greatest expert in Lombard feudal law, who is singled out 
for comment.1 Perhaps the height of this development was 
reached when, instead of vague references to imperial predecessors 
and to the glory of the Roman Empire, we find the direct use 
of ancient legislation. It was customary for the medieval 
monarch to embody and confirm in a new act relevant decisions 
of his predecessors. Thus references to Lothar, or Henry V, 
or Henry IV were frequent. But in his constitution regulating 
the right of the clergy to dispose of their personal estate by 
testament, Frederick carried his connexion with the classical 
empire to its logical conclusion. Not only did he refer to 
legislation of Charlemagne and Lewis, but he included verbatim 
two decrees of the Emperors Constantine and Valerian, which 
had been incorporated in Justinian’s Code.2 If a much smaller 
part in Frederick’s policy has to be assigned to the Bolognese 
lawyers than has so far been given to them, this last example, 
besides their work at Roncaglia, should save us from falling 
into the opposite error. Roman law and legal training were 
to Barbarossa’s court not vita but via, an efficient additional 
help ; and those who provided such help might rightly expect 
some reward from the emperor. 


II 


The emperor’s reward to the Bolognese teachers of law was 
his authentic Habita. The second word of the title of this curious 
document, Habita, comes, of course, from the incipit of the 
privilege ; but a word may be said in explanation of the term 
‘authentic’. The last of Justinian’s codifications had been 
tke Novellae, a collection of his laws promulgated after the 
publication of the second edition of his Code. Only an ab- 
breviated version of the Novellae, the ‘Epitome Juliani’, was 
used in the west, till the Latin translation of the complete work 
became known at the beginning of the twelfth century. Irnerius 
is now generally supposed to have recognized this translation 

1 Rahewin, iv. 6, 239; for Obertus ab Orto see De Ruina Civitatis Terdonae, ed. 


Hofmeister in Neues Archiv, xliii. 144. 
2 Constitutiones, i. 321-3. 














1939 THE SCHOOLS OF BOLOGNA 589 


as the authentic text, which was called liber authenticorum, or 
simply authenticum (sc. volumen).1 Each Novella in the authen- 
ticum was called authentica. Later, some extracts of the Novellae 
were transferred, probably by Irnerius himself, to Justinian’s 
Code; here they were added to the text dealing with the same 
subject-matter, and thereby the text was corrected. The name 
authentica now became restricted to these extracts from the 
Novellae in the Code, and was then extended to other laws which, 
though not originally in the Code, were incorporated later by 
order of Barbarossa and Frederick II. Such an authentica (and 
not authenticum) is our Habita. Rashdall has used the term 
‘authentic’, and this has been adopted here. Though the 
authentic is well known to writers on Barbarossa and on the 
origin of universities, it has never received any close attention ; 
the reason for this is probably that its position in, and its im- 
portance for the history of both Barbarossa and medieval 
universities seemed clear, and thus there seemed to be no need 
to undertake a detailed investigation,? although, as we shall 
see, it is a rather complex document. This must also explain 
why what we may call the official text, in the Monumenta Ger- 
maniae Historica, has been allowed to pass unchallenged though 
there are faulty passages in it; a new version based on the 
oldest extant manuscripts will be found at the end of this 
article. So far the main significance of the authentic has been 
supposed to lie in the establishment of a privileged jurisdiction 
for students, and in the fact that through it the university— 
in medieval terms the studiwm generale—received its first implicit 
recognition. Both these points are very important and we shall 
have to examine them, but I do not believe that the jurisdiction 
clause of the authentic was its original and paramount purpose. 
In order to establish its real meaning we have to delve a little 
into its history. 

The authentic Habita has come down to us because it was 
incorporated in Justinian’s Code; this was done by special 
order of Frederick, according to the last sentence of the text.5 
The incorporation may be considered the main clue to the 
understanding of the privilege. At first this seems rather con- 
tradictory ; for it is, I think, due to this inclusion that we have 


1 P. Krueger, Geschichte d. Quellen u. Literatur d. roem. Rechts, 2nd ed. p. 402. 

* The gloss of Accursius on the authentic remarks: ‘The text is quite clear by 
itself’. 

- The Monumenta text is in Constitutiones, i. 249. Another and somewhat better 
text is printed by Krueger on p. 511 of his edition of the Codex Iustinianus. The 
most detailed discussion so far of the authentic Habita is to be found in Denifle, 
Entstehung der Universitaeten, Berlin, 1885, pp. 48 seqq. 

4 i Rashdall, Universities of Europe in the Middle Ages, ed. Powicke and Emden, 
1. 143. 

°* Hane autem legem inter imperiales constitutiones sub titulo “ne filius pro 

patre ” &c., inseri iussimus’; infra, p. 607. 
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lost the beginning and end of the original document, the protocol 
and eschatocol so useful to the diplomatist. No invocation, 
intitulation, or salutation are to be found at the beginning, nor 
subscription, witnesses or datum at the end. The authentic 
Habita shares this incompleteness with other documents of 
Barbarossa which have only survived because the official 
historiographer embodied them in his text, such, for example, as 
Frederick’s letters to Pope Adrian and to Archbishop Eberhardt 
of Salzburg.1 Yet, the fact of incorporation, and incorporation 
at a specific position in the Code, is very helpful. For it 
was the exact and only method by which new legislation 
might be added to Justinian’s codification, in accordance with 
the explicit commands of that emperor.? Here we find one 
reason, to which we shall have to add others, for believing that 
our Bolognese jurists had a great deal to do with the drafting 
of the authentic. In following the rules of Justinian for 
Barbarossa’s legislation the new law became surrounded by the 
halo of the old, and, incidentally, the theory of the translatio 
imperit was demonstrated once more to perfection. 

Apart from this excellent theoretical reason for the inclu- 
sion of the authentic in the Corpus Iuris there was another 
eminently practical one. The imperial benefaction could be of 
use only when preserved, and who was to keep the document ? 
The chancery did not begin a register, did not enrol imperial 
enactments, until the reign of Henry VII, over 150 years later,’ 
and even archives were unknown before Henry VI, Frederick’s 
son, took Sicily. But, even had a register existed, there would 
not have been much point in keeping the document at the court ; 
for the court was not the recipient of the franchise bestowed 
in the authentic. It is true that the authentic was issued in 
the form of a constitution,® but its contents make it evident that 
it was a privilege. This apparent contrast between form and 
contents may also be noticed in the modern edition of the docu- 
ment; it was published in the Constitutiones, and not in the 
Diplomata of the Monumenta Germaniae, but the editor entitled 
it privilegium scholasticum.6 In fact, the sharp distinction be- 
tween special privilege and general law was hardly fitted for 
the medieval Empire, nor for any other medieval state, in which 
both legislation and the granting of privileges were functions 
exercised by the same body.” All legislation was special, ad 
hoc legislation, with the exception of public law affecting the 
very structure of the state and resulting from the new strength 

1 Rahewin, iv. 34 and 36, 276 and 278. 

2 C, 21 of the constitutio ‘ Tanta’ (De confirmatione Digest.) 

° Bresslau, Handbuch d. Urkundenlehre, 2nd ed. i. 130. 4 Ibid, p. 166. 


5 See below, p. 604. 6 Constitutiones, i. 249. 
7 See for the development in England, Jolliffe, p. 337. 
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and energy of the central authority ; examples of these public 
laws may be found at the diet of Roncaglia, such as the list 
of regalia, or police measures like the constitutio pacis. As a 
rule, however, the emperor was concerned with specific petitions 
and grants ; if the special case provided for was one of common 
occurrence, then there would be no objection to considering 
new and similar cases as covered by the old decision. This 
reflection also helps to settle the controversy,! whether the 
authentic Habita was granted to Bologna only. It is true that 
Bologna is not mentioned in the document ; but, in view of its 
origin, for what other town could it possibly have been intended 
in the middle of the twelfth century ? On the other hand, 
since the privilege was not specifically restricted to Bologna, it 
could be used by other studia. 

The authentic, then, was a privilege, and the obvious keeper 
of a privilege is the privileged person or body. But here we 
come to a baffling question: who were they? For whom, 
exactly, was the authentic promulgated, and to whom was it 
given? There did not exist at that period a corporate body, 
the university of Bologna (a conception unfamiliar to the 
medieval mind of that time) nor, so far as we know, a universitas 
doctorum or scholarium. Yet, there existed at Bologna a number 
of people with common needs which the emperor endeavoured 
to satisfy by granting them a certain franchise. Here we are 
faced with the fact that the natural growth of a community had 
outstripped its organization as a corporate body, which is not 
surprising when we remember that the first detailed theory of 
corporations, the theory of the wniversitas as a persona ficta, 
was not put forward until well in the thirteenth century.? As 
a result of this development we do not find a person or organiza- 
tion entitled to receive and preserve the text of the Habita on 
behalf of those to whom it was granted. Thus the only place 
common to the whole academic community, in which the 
privilege could be safely kept by experts, was the great textbook 
of the lawyers, Justinian’s codification, which may therefore 
be described as the first university archive. The nature of our 
authentic as a special franchise ruled out another apparent 
method of insuring its observance, namely, to circulate the 
text throughout the country, as was done, for instance, with 
great English charters.® 

There is no need to give here a lengthy description of the 
rise of Bologna as a university, which may be much better read 
in the new edition of Rashdall; but it is necessary to indicate 

1 Rashdall, i. 143-4, note 1, states the opposed views. 

? Maitland, Political Theories of the Middle Age, pp. xviii seqq. 


*R. L. Poole, ‘The Publication of Great Charters by the English Kings’, in 
Studies in Chronology and History, pp. 308, 312; first published ante, xxviii. 444. 
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briefly the situation in which the future studiwm generale found 
itself at the time when Barbarossa decided to help it. It is now 
established that the scientific teaching of Roman law was inter- 
rupted, that no continuity may be traced between Justinian’s 
schools at Berytus and Constantinople and medieval Bologna, 
and that the foundation of a new school of law at Constantinople 
in the middle of the eleventh century had also no influence on 
the revival in Bologna, which must be attributed, in the main, 
to the general renaissance of learning.! It is not denied that 
empiric teaching was probably always carried on by practising 
lawyers and notaries, but there is no evidence for continuous 
theoretic instruction in special law schools. The great fame of 
Irnerius, whose support for the imperial cause we have already 
mentioned, probably did more than any other single influence 
to draw students of Roman law to Bologna, and this influx was 
encouraged by the reputation of his great pupils, our four doctors. 
But there was no organization of teaching then; so far as can 
be gathered, anybody who could get pupils might teach.? 
Rashdall has declared that the grant of the authentic Habita 
must presuppose, even if only indirectly, the existence of some 
kind of college of doctors. It is, of course, true that the idea 
of corporation was then beginning to take shape; but I would 
suggest that no such institution had come into being by 1158, 
and that we can account for the authentic without assuming 
the existence of a corporate body of doctors or of scholars, and 
indeed, may learn from the very existence of the authentic, 
that no such organization was then in being. It is rather the 
end of the twelfth century that sees the rise of the idea of cor- 
porations out of a mixture of Roman law and Teutonic custom. 
Rashdall argues for the existence of some sort of corporation 
on the ground that ‘we can hardly suppose that the emperor 
would have conferred important judicial functions upon an 
independent body of self-constituted teachers, like our modern 
‘* professors’ of music or dancing’.’ However, the authentic 
does not confer any jurisdiction on a body of professors, but 
only on each individual teacher: it states that every scholar 
may, if he so chooses, be tried by his particular professor ; it 
does not refer to any body of professors. We know of a case 
when in 1157 one Peter of Modena accuses one Hugo before his 
master Henry of Baila in the house where Baila teaches. The 
professors were in fact rivals, not only in the academic sense, 

1 For literature see Rashdall, i. 100, and Genzmer, ‘ Justinian. Kodifikation ’» 


in Atti del Congresso Internazionale di Diritto Romano, Bologna, 1933, i. 373. 

2 Rashdall, i. 145, who would, however, restrict this state of affairs to the time of 
Irnerius. 3 [bid. 

4 Gierke, Staats- u. Korporationslehre, pp. 190 seqq. (vol. iii of his Deutsche Genossen- 
schaftsrecht). 5 Rashdall, pp. 145-6. 

6 Gaudenzi, ‘ Il monastero di Nonatola’, in Bull. dell’ Istituto Stor. Ital. xxii. 186. 
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but, since they were not in the receipt of a fixed stipend, rivals 
also for pupils; for they depended on the students for their 
livelihood, and their teaching was based on contracts between 
them and their pupils. They had opened their scholae, and 
the students had entered individually ; that the latter com- 
bined and hired a lecturer, is only a later development, which 
led to a complete domination of the studiwm by the students. 
Rashdall assumed that this was so from the beginning,’ but if 
he were right, the position of the doctors in the middle of the 
twelfth century could not be explained. There was then no 
society of masters, because they had no reason to form one. 
They were not yet threatened directly from anywhere, and 
thus, since they were adversaries and competitors, they would 
hardly be inclined to work together continuously. When 
Frederick met the teachers and scholars of Bologna in 1155, he 
was addressed by a doctor whose qualification for doing so con- 
sisted in that he was ‘ ad hec doctus ’, and not that he was holding 
office in the university.* Further, we may mention here the 
letter in which Pope Alexander III announced in 1159 his 
election to Bologna; it is addressed to the bishop and canons 
of Bologna, and ‘the doctors of law and other masters staying 
there’. This is another example of the peculiar and inter- 
mediate position of the teachers during this time ; we may liken 
this period in the growth of the medieval corporation to that 
of the tadpole : more than an egg, and not yet the finished frog. 
It follows that, while the whole trend of development tended 
towards corporative union, wniversitates of doctors or scholars 
were not yet in existence in 1158. The security and protection, 
which it was one of the main functions of such universitates or 
guilds to provide, had, therefore, to come from an external 
source. It is in this function that we find the main significance 
of the authentic Habita. 

It is not the jurisdiction clause, in which the attention of 
scholars has centred to the exclusion of the rest of the authentic, 
but the provisions for general security, and especially against 
reprisals, which originally caused and account for the Habita.® 


1 Hessel, Bologna, p. 422. 2 Op. cit. i. 150. 

3 Monaci, Gesta di Federico I in Italia, Rome, 1887, in Fonti per la Storia d'Italia, 
i. 20, line 474, 

‘The address is printed by P. F. Kehr, Italia Pontifica, v. 270; also by Jaffé- 
Loewenfeld, Regesta Pontificum, p. 147, no. 10587. 

5 The jurisdiction clause reads: ‘ Verum tamen, si eis litem super aliquo negotio 
quispiam movere voluerit, huius rei optione data scolaribus, eos coram domino aut 
magistro suo vel ipsius civitatis episcopo, quibus in hoc iurisdictionem dedimus, 
conveniat. Qui vero ad alium iudicem eos trahere temptaverit, causa, etiam si iustis- 
sima fuerit, pro tali conamine cadat.’ The clause concerning general security and 
reprisals reads: ‘ Hac igitur generali lege et in eternum valitura decrevimus, ut nullus 
de cetero tam audax inveniatur, qui aliquam scolaribus iniuriam inferre presumat, 
nec ob alterius eiusdem provincie debitum, quod aliquando ex perversa consuetudine 
factum audivimus, aliquod dampnum eis inferat’. See infra, p. 607. 
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Of these two provisions the promise of general security is the 
more vague. The authentic grants to all those who travel for 
the sake of study, imperial protection on their way to, and during 
their stay at the place of learning, a protection which was ex- 
tended to their servants. And one cannot accuse Accursius 
and other later glossators, of illegally extending Frederick’s 
protection, when they interpret the text as including also the 
scholar’s return journey from his university to his home. It 
is a much bolder step of the later jurists, when they read into 
this clause freedom from all tolls, duties, and customs, both for 
students and their attendants.!. As usual, these lawyers are not 
at a loss to give reasons for their assumption. Thus Odofredus, 
a Bolognese professor of the mid-thirteenth century, who is 
useful to us rather for the tit-bits of gossip with which he 
enlivened his lectures than for the profundity of his learning, 
tells us that students need not pay tolls for their persons.? Tolls 
are levied to pay for a police force, and, as the emperor gave a 
general protection to students, they need not contribute to the 
upkeep of such a force. Sounder is his argument that no customs 
dues should be exacted for the books of the students, because 
such dues are levied on goods carried to be sold, and no decent 
student would ever dream of selling his textbooks. The idea 
underlying the promise of secure travel was that of the Land- 
frieden, the public peace, which Frederick did so much to pro- 
mote. At the same Diet of Roncaglia, at which the authentic 
was promulgated, he had issued the edict for the maintenance 
of public peace. Perhaps this relationship may explain why 
we find our authentic in some of the oldest manuscripts of 
the Libri Feudorum, a compilation of feudal law in which this 
peace edict of 1158 was included; though the authentic soon 
disappeared from this feudal code, when its purely scholastic 
significance was understood.2 The academic community may 
well have been particularly concerned about a guarantee for 
safe arrival in Bologna; for they saw Bolognese citizens now 
travelling in peace through the adjoining territory of Modena, 
because their former arch-enemies, the Modenese, had promised 
in 1156 to give security to all Bolognese in their territory, a 
promise which, of course, did not include foreign visitors to 

1 This is maintained by a commentary on the Habita preserved in an incunabulum 
in the British Museum, pressmark: I.A. 11775; according to this text the com- 
mentary was written in Leipzig in 1487, but we are not told the name of the author. 
However, we learn from the Leipzig MS. 1463 that his name was John Greff of Goet- 
tingen, bachelor of law, member of the Great College and the Faculty. For the 


manuscript see R. Helssig, Katalog d. Lat. Handschriften der Universitaetsbibliothek 


zu Leipzig, iii. 345. The reference to tolls is on fo. 7b of the copy in the British 
Museum. 


2 Odofredus, Lecturae . . ., Lugduni, 1550, fo. 204. 


3K. Lehmann, ‘Entstehung der Libri Feudorum’, in Rostocker Festschrift f. 
Buchka, 1891. 
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Bologna.!' This insecurity the scholars shared with all travellers 
of their time; even the pope’s ambassadors and the emperor 
himself were not safe.” 

A still greater source of annoyance was the practice of re- 
prisals. Students were singularly exposed to it, and the pro- 
hibition of reprisals appears therefore as the very heart of the 
authentic Habita. The exercise of reprisals had been developed 
to a fine art during the Middle Ages, and they took place in 
virtue of a delegation of power made by the sovereign authority 
to private citizens. The system was born out of the denial of 
justice, which was the regular unhappy fate of foreigners, and 
which forced them to see to it that they got justice somehow. 
The oldest known document dealing with reprisals comes from 
south Italy in 836;4 and the universality and persistence of 
the custom is attested, for instance, by the ordinance of the 
staples, in which Edward III of England gave a perfect defini- 
tion of it. He enacted in 1353 that 


No merchant stranger be impeached for another’s trespass or for another’s 
debt, . . . provided always that if our liege people, merchants or other, 
be endangered by any lords of strange lands or their subjects, and the 
said lords, duly required, fail of Right to our said subjects, we shall have 
the law of Marque [i.e. right to reprisals] as has been used in times past.5 


The conception of reprisals was helped by the fact, that the 
medieval mind did not distinguish between the community 
and its members, and thus created something like ‘ collective 
liability ’.6 The group was responsible for the debts of each of 
its members and vice versa. While the reprisals were rather 
a crude method of obtaining justice, they would work fairly 
in the long run, because there was reciprocity of intercourse ; 
a Bolognese, aggrieved by a citizen of Florence, had as good a 
chance of recovering his losses from other Florentines, as had 
a Florentine who wanted to exact compensation from citizens 
of Bologna, for damage done by one of their number. But 
the position would be materially altered, if such reciprocity did 
not exist. This was the case, for example, at the fairs in Cham- 
pagne. While the inhabitants of Champagne could lay hands 
on the goods of practically all European nations if a man from 
Champagne had been wronged, there was small chance for 

1 Savioli, Annali Bolognesi, vol. i. pt. 2, p. 280. 
P au ambassadors see Rahewin, iii. 21, 194; for the emperor Otto Freising, 

’ Landogna, ‘Rappresaglie negli Statuti e nelle Carte Lucchesi’, in Rivista di 
Storia del diritto Ital. viii. 71-2. 

‘ Leicht, ‘ Rappresaglie ’, in Enciclopedia Italiana, xxviii. 838. 

5 27 Edw. III. st. 2,c. 17; Statutes of the Realm, i. 339. See also Beardwood, Alien 


Merchants in England, p. 60. 
® Pollock and Maitland, History of English Law, 2nd ed. i. 682-3. 
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corresponding action on the part of merchants who went to the 
fairs. This is one of the reasons why all those merchants were 
granted freedom from reprisals, and that not only at the fairs, 
but also on their way there and back.! 

Now the position of the students at Bologna offers a striking 
parallel to that of foreign merchants at the fairs in Champagne, 
and our authentic shows therefore how similar legal problems 
are solved in a similar way independently of each other. If 
an English student had left Bologna without paying for his 
lodgings or for damage done, the Bolognese citizens would, 
almost instinctively, try to recoup themselves at the expense 
of other English students. This principle, if unchecked, might 
have prevented effectively the growth of the studiwm generale, 
and was one of the strongest forces which later led to corpora- 
tions of students, who at first were organized as ‘nations’. Once 
these nations were powerful, they could force their own members 
to satisfy their creditors,? and thus make reprisals unnecessary. 
But no such organization existed in the middle of the twelfth 
century; in consequence, the Bolognese were tempted to 
reprisals, which were naturally resented by the scholars. This 
resentment must have been very strong and persistent, for it 
caused the only complaint which the academic population of 
Bologna had to make against the citizens. We owe this know- 
ledge to an anonymous poem which was discovered only fifty 
years ago.* When Frederick visited Bologna in 1155, he in- 
quired whether town and gown lived on good terms.‘ One of 
the doctors, as spokesman for the teachers and students of 
Bologna, declared himself well satisfied with the amenities of 
the town; but he complained about the reprisals and begged 
the emperor to prohibit this abuse, as he called it. Our poet 
continues by saying that Barbarossa, after consulting his princes, 
issued a law granting to students protection on their travels, 
and prohibiting the use of reprisals. There can be no doubt 
that this story refers to our authentic, despite the difference in 
date. This difference is unimportant in this connexion, but we 
shall have occasion to refer to it later. In addition to the bad 
effect which the custom of reprisals must have had on the numbers 
of their pupils and thus on their income, the professors objected 
to the reprisals, because they were a custom unknown to Roman 
law, ‘ perversa consuetudo’ as the authentic calls it.6 They 
make this clear by statements such as: ‘ represaliae sunt contra 
formam iuris, et a statutis vel consuetudine procedunt’; and 
not for another century do we find a real discussion of the subject 


1 Doren, Ital. Wirtschaftsgeschichte, p. 345. 2 Rashdall, i. 160. 


3 By Monaci, see above, n. 3, p. 593. * Monaci, p. 20, lines 469 seqq. 
5 Infra, p. 607. 
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in their writings. Unknown to Roman law and a serious 
menace to their pockets, the system of reprisals was bound to 
be resented by the Bolognese teachers, and it is not surprising 
that they took steps to have it abolished. Thus we may under- 
stand why the privilege was in the interest of the professors, 
although apparently it only helped the students. For however 
eminent the teaching, the professors who were dependent on 
their pupils for their livelihood would be in a sorry state if none 
dare come for fear of reprisals. 

The best indication of the strength of their resentment and 
of their firm intention to have reprisals eradicated is the fact, 
that they considered their prohibition by the emperor as the most 
important of the privileges granted. The proof of this is irrefut- 
able ; it is the place in Justinian’s Code in which the authentic 
was inserted. The principle guiding the choice of such place 
was an obvious one; the addition would go immediately after 
that earlier decision which had the closest connection with the 
subject-matter regulated by the new law. Now our authentic 
was added to the last law of the 13th title of the 4th book of the 
Code, entitled Ne filius pro patre ; this title is not concerned with 
jurisdiction, but states that the son may not be sued for the debts 
of his father and vice versa. While this is not the same case as 
the one dealt with by the reprisals provision of the authentic 
Habita, it is close enough to allow us to see the intended con- 
nexion,? and, one may add, closer than many of the links which 
medieval lawyers established by cross references between different 
parts of the Corpus Iuris. It seems all the more justifiable to 
see in the manner of this insertion a decisive proof of the con- 
tention that the reprisals were then the main concern of the 
academic population of Bologna, as there are various other places 
where the authentic might have been added, if its other provisions 
had appeared of greater consequence.’ For instance, if the 
clause conferring on doctors jurisdiction over students had really 
been the main purpose of the privilege, why was the authentic 
not inserted at a position relevant to this purpose ? 

In view of the importance of the reprisals clause it is un- 
fortunate that the text of the authentic, as it has come down 
to us, should make the extent of this clause doubtful. Reprisals 
might be taken for crimes committed, damages done, or even 
* Del Vecchio and Casanova, Rappresaglie nei Comuni Medievali, Bologna, 1894, 
p. xiv. 


* The great French jurist Cujas even explained the title ‘ ne filius pro patre’ with 
the gloss ‘ne alius pro aliorum’, in Codex Iustinian., Lugduni, 1627, col. 826. The 
same may be found already at the end of the fourteenth century in the MS. Vat. Lat. 
1435, fo. 228. 

* Such as c. 10 of the constitution ‘ Omnem ’, one of the introductions to the Digest, 
or Codex X, 53, 7, and XI, 19, which are the titles ‘de professoribus’ and ‘ de studiis 
liberalibus’. Savigny, loc. cit. iii, 531. 
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for simple breach of contract, non-payment of debts. Now 
according to the text which on Denifle’s authority has so far 
been considered the oldest surviving manuscript,’ Barbarossa 
only prohibited reprisals taken ‘ob alterius eiusdem provincie 
delictum’; thus, if an English student had damaged the 
property of a Bolognese citizen, other English students at 
Bologna could no longer be fined for it. This was something, 
but it was not enough. For it would render English students 
still liable to the payment of all debts left unpaid by any one 
of them. We have seen how much the reprisals provision was 
treasured by the schools of Bologna; is it likely that it would 
have been so treated if it had provided only very partial pro- 
tection 2? There can be no doubt that reprisals for debita must 
have been much more frequent than those for delicta, and, ac- 
cordingly, protection against the former was much more valuable. 
The anonymous poet already mentioned is quite clear on this 
point. He makes the spokesman of the schools complain only 
about reprisals for debita and not for delicta.2 Great weight 
must be attached to his evidence in this matter. For either he 
was actually present during the speech in 1155—if the speech 
is a historic fact—and then his value as witness is obvious ; 
or he constructed the speech from the text of the authentic, 
and then his statement is of the greatest importance too, since 
he used a copy of the text older than all surviving manuscripts. 
He wrote as Barbarossa’s contemporary,? and the oldest sur- 
viving manuscripts were written in the first half of the thirteenth 
century. Later medieval authors, beginning with Accursius, 
show that splendid disregard for the principles of textual criticism 
epitomized by the famous remark, ‘if the sense requires it, I 
am prepared to write Constantinopolitanus, where the manu- 
scripts have the monosyllabic interjection O’.5 Thus we find 
the text of the authentic altered from ‘ob alterius eiusdem 
provincie delictum’ to ‘ob alterius cuiuscunque provincie 
delictum sive debitum’; -and this sensible if incorrect text 
remained until the edition included in the Monumenta Germaniae 
Historica (Leges).6 Here, not only was ‘sive debitum ’ dropped, 
but ‘eiusdem’ also, so that the Monumenta text reads: ‘ob 
alterius provincie delictum’; no longer were scholars protected 
against reprisals for crimes committed by another person of the 
same district, but, according to this text, committed by a person 
of another district, which fails to make sense. 

1 Denifle, loc. cit. p. 50, n. 38; see also p. 52, n. 42. The manuscript is the 
Vaticanus Latinus 1427, see below, p. 606. 

2 Monaci, loc. cit. p. 21, lines 487 seqq. 

3 Monaci, p. vii, states between 1162 and 1166. 

4‘ This date is based on palaeographical evidence. 


° Housman, quoting Haupt, in Proceedings of the Classical Association, xviii. 77. 
° From where it has passed into the Constitutiones, i. 249. 
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A search of a number of libraries in England and on the con- 
tinent has failed to produce manuscripts which are clearly older 
than the one mentioned by Denifle. But we have found two 
manuscripts, one in the Vatican Library and the other in the 
Bibliothéque Nationale, which are at least as old.1_ The import- 
ance of these two manuscripts lies in the fact that they support 
the account of our anonymous poet ; both give the most desirable 
protection against reprisals for debts. It is on the better of these 
two manuscripts that we have based the edition of the authentic 
Habita given below. However, the belief in this version of the 
text is based not only on this new manuscript material. It is, 
first of all, grounded on the internal evidence, that primarily 
protection against reprisals for debita was needed at Bologna, 
and, secondly, on the following pieces of external evidence. 
The two words ‘ debitum’ and ‘ delictum’ are so very much alike, 
that they suggest a palaeographical explanation of our difficulty. 
The simplest, though perhaps not the most probable solution 
would be to assume a homoeteleuton. It is more likely that the 
original only contained the word debitum for which was mis- 
read delictum. The crucial letters are ‘l,i, c’ and ‘b,i’. The 
letter ‘b’ was then frequently written, in so-called Gothic 
minuscule, by two strokes, the first vertical to form the stem, 
the second curved to form the bow ;? now it seems possible that 
the bow stroke got a little separated from the stem.* Thus, 
instead of one letter consisting of two strokes, there would 
appear two letters of one stroke each, which might be read as 
‘1’ and ‘i’; the original ‘i’ from debitwm would now become 
a ‘ce’, a transformation which it is not very difficult to under- 
stand. In any case, the confusion between delictum and debitum 
in the authentic is not an isolated instance; exactly the same 
mistake occurs in a document which, as it happens, is also con- 
nected with Bologna. When Frederick II banned the town of 
Bologna, he invited doctors and scholars to come to his new 
studium at Naples, so that they should not be punished for the 
crimes of the Bolognese citizens, ‘ne doctores et scholares pro 
delictis ipsorum Bononiensium puniantur’. And here, too, 
the scribe had mis-read the two words, only this time in the 
other sense, by writing ‘ pro debitis ’ instead of ‘ pro delictis ’.4 


1 The Palatinus lat. 761 and Parisiensis lat. 16910 ; see below, p. 606. 

2 Steffens, Lat. Palaeographie, 2nd ed. p. 86. 

5 See for an example Walther, Lexicon Diplomaticum, Goettingen, 1745, co. 70, 
no. 19. 

* Printed by Gaudenzi in Archivio Storico Italiano, xlii. 356-7. This mistake may 
also explain why we find in later manuscripts: delicta; Accursius probably wrote 
his gloss in a text which already contained the mistake, and all later authors followed 
the gloss. In a thirteenth-century manuscript which belonged to St. Victor in Paris 
and is now in the Bibliothéque Nationale, Lat. 14347, we find the intermediate stage 
on fos. 90V and 91"; the text has delictum but with an interlinear gloss: al. debitum. 
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Besides this palaeographical explanation we have further evidence 
for the assumption that Barbarossa provided for the students’ 
immunity from reprisals for debts. In addition to the account 
of the anonymous poet we may quote the authentic itself; for 
the text speaks only of lawsuits ‘super aliquo negotio ’,1 which 
would hardly cover crimes. Finally, we have it on the authority 
of Bartholomew de Saliceto, professor of law in Bologna during 
the last quarter of the fourteenth century,” that the authentic 
protects students against summons ‘ob debitum alterius ’.* If 
all this evidence be accepted, we may summarize the two pro- 
visions of the Habita, which we have discussed so far, by saying 
that the emperor grants general protection and especially pro- 
hibits reprisals for debts. 

How were these two safeguards to be enforced? The 
punishment which was meted out to those who disregarded the 
authentic provides, like the fact that it was inserted in Justinian’s 
Code, proof of the great part which the professors must have 
played in the drafting of the document. It states, ‘Be it known 
to the violators of this sacred law and to the competent author- 
ities, if they neglect to punish the crime, that restitution of the 
property illegally taken shall be exacted from all of them at 
four times its original value, that they shall be declared infames, 
and that they shall lose their office for ever ’’.4 This penal clause 
of the authentic is an innovation ; we do not find the same com- 
bination of punishments in any other imperial privilege of an 
earlier date. Even in later years it seems to have been used 
only on one other occasion. In the great charter which Frederick 
II issued at his coronation in Rome in 1220, and published 
throughout the realm, some of the privileges granted enjoy the 
same sanction as the provisions of our authentic Habita. It is 
surely no accident that this is also the only case in which 
Frederick II followed the example of his grandfather Barbarossa, 
and ordered the professors at Bologna to include these privileges 
in Justinian’s Code, where they duly appear as so many auth- 
entics.> In general, however, the usual penalty was, in Italy 
at any rate, a fine varying in amount in different constitu- 
tions, but fixed in each individual one.* Often this fine was to 

1° Si eis litem super aliquo negotio quispiam movere voluerit ’ ; infra, p. 607. 

2 Savigny, vi. 259, 264, 266. 

% Bartholomei a Salyceto in IJI and IV Codicis Libros Commentaria ; Venetiis, 
1586 ; fo. 116". 

4 Infra, p. 607. 

5 The charter in Constitutiones, ii. 106 seqq.; the demand to Bologna, ibid. p. 110. 
The relevant penal clause is in section 10, which became the authentic Agricultores 
in Codex Iust. viii. 16, 8. See also for another similarity with the Habita: section 4 
of the charter, which is now in the Codez, i. 3, 32. Krueger in his edition of the 
Codex has the authentics of Frederick II on pp. 510-12, and the full text of the charter 


on pp. 512-13. 
§ Ficker, Forschungen, i. 76 seqq. 
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go entirely to the imperial treasury, or sometimes was shared 
between the treasury and the plaintiff. The enormous amount 
of such fines, generally one hundred pounds, suggests that the 
great mass of these threatened punishments became more and 
more a mere formula.1. The aggrieved person, while no doubt 
rejoicing in the punishment of the transgressor, must have felt 
that he himself was not treated properly. The monastery of 
Fulda gave practical expression to this feeling and forged an 
imperial privilege which contained only the usual fine of one 
hundred pounds for the imperial treasury, by adding that the 
monastery should receive a ‘ restitutio in duplum ’ of the damage 
done.? But in our authentic we find a ‘ restitutio in quadruplum ’, 
which was to be paid not only by the criminal, but also by the 
authorities who neglected their duties in connexion with the 
crime. The extraordinary nature of this clause also appears 
if we compare it with the corresponding provision in the peace 
edict of 1158. Here those officials who failed to prevent or to 
punish breaches of the peace were fined, according to their rank, 
ten pounds or three pounds, but the emperor was satisfied with 
a simple restoration of the damage done.® 

Thus the question arises where does our extraordinary 
punishment come from? It seems unlikely that it would be 
due to Teutonic influences ; but Roman law, too, appeared at 
first not to be the source. Not one of the cases in the whole 
of the Digest, Code, and Institutions where we find a quadruple 
punishment, could be stretched—even by the imagination of 
a glossator—to cover our case of reprisals. The assumption, 
however, that this punishment was something new, invented 
by the earliest glossators, should only be made, in view of the 
well-known character of their work, as a last resort; and the 
problem may be solved by remembering the characteristic desire 
of the glossators to use and interpret as much as possible the 
old material provided by Justinian. The copy of the Code 
which the four doctors used contained much more than the 
modern edition by Krueger ; for it included a great number of 
the authenticae, extracts from Justinian’s Novellae which had 
altered the matter dealt with in the Code. It is in one of these 
authenticae that we find the ‘restitutio in quadruplum ’, which 
also appears in the authentic Habita. This is an extract from 
what is now the 52nd novella ;‘ and it is easy to prove that it 
has been the model for the provisions in the Habita, because 
the subject-matter of this authentic bears a close resemblance 

? Studtmann, ‘Poenformeln d. mittelalterlichen Urkunden’, in Archiv f. Urkunden- 
forschung, xii. 354. 

® Monumenta German. Hist., Diplomata, viii. 42, no. 26. 


3 Constitutiones, i. 246, c. 5. 
*In the middle ages it was the fifth title of the fifth collatio, 
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to the system of reprisals. It was inserted in the Code im- 
mediately before the title which was later chosen by the four 
doctors as the best constitution to which to attach the authentic 
Habita. The legal position in this extract is as follows: A is 
owed money by B, and C owes money to B. A now takes from 
C the amount which is due to himself from B. This connexion 
of the authentic Habita with a law dealing with debts confirms 
our suggestion that ‘debitum’ should be read for ‘ delictum ’. 
It will be noticed that the issue is not exactly the same as that 
of reprisals ; for in the Habita all that connects B and C is their 
common nationality, while the extract from the 52nd novella 
states that C is a debtor of B. Though the earlier glossators 
realized this difference, and thus introduced the authentic Habita 
to cover their pupils against reprisals, later writers accepted 
this extract as the law against reprisals, and explained the text 
as follows:1 ‘If I have lent money to an Englishman or a 
Spaniard, or if I am robbed in England or Spain or Tuscany, 
I am not allowed on that account to take reprisals, if I meet 
in this town other Englishmen or Spaniards or Tuscans ’.? 

We have found the main punishment for reprisals, the 
‘restitutio in quadruplum ’, to be taken directly from Justinian’s 
laws, and it is not surprising to find the other penalties of the 
authentic also in Roman law. The first additional punishment 
is that ipso iwre the criminals shall be rendered infamous. It is 
a doctrine of Roman criminal law that the condemnation for 
certain crimes carries automatically infamy with it; amongst 
such crimes is that of iniuria.2 An offence against one or both 
of the protective clauses of the authentic Habita—general security 
and prohibition of reprisals—could be subsumed under iniuria.* 
How careful the professors were to assure the complete success 
of the authentic may be learned from the provision which extends 
the punishments allotted, not only to the offenders but also to 
the authorities of the place in which the offence was committed, 
if they are slack in finding the culprit; both were punished, 
‘judex ex neglectu, reus ex violentia’.’ Thus an effective 
protection was established; for it might have been difficult 
for the student who, it must be remembered, did not yet enjoy 
the protection of his guild, to find out who his opponent was. 


1 Vivianus, who specialized in writing imaginary cases to illustrate the text of 
the Corpus Iuris ; these cases were prefixed in some editions to the gloss of Accursius. 
Our case precedes the gloss ‘sed omnino’, after Cod. iv. 12, 4. See Codex, edition 
Lugduni, 1627, col. 822. On the casus see Savigny, v. 344-9, and Kantorowicz, 
Studies in the Glossators of the Roman Law, p. 208. 

2° Pignorare’ of the text has been translated as ‘ to take reprisals’; Odofredus 
states: ‘ Pignorationes represalias vocamus ’. 

3 Institutiones Iustinian, iv, 16,2; Digest, iii. 2; xxxvii. 15, 2 pr. 

4Mommsen, Roemisches Strafrecht, pp. 805-6. 

5 Salyceto, loc. cit. c. 15. 
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This burden was taken from him and placed on the local author- 
ities. However, this does not mean that magistrates had to 
start proceedings on their own initiative—the procedure by 
inquisition was not yet developed—but it does mean that 
magistrates were forced to act, when asked by an offended student 
to do so. Accordingly, the student always stood a good chance 
of getting his belongings back and seeing the criminal punished ; 
or, if the offender proved elusive, the student could fall back 
on the authorities, who could not vanish like the criminal. We 
may also see in this provision an attempt to make good the lack 
of an imperial police. If it had not established the direct re- 
sponsibility of local officials, the Habita would have been without 
any practical sanction and therefore worthless. In one respect 
the punishment of inefficient authorities was even more severe 
than that of the actual transgressor; for the authentic states 
not only that they shall be declared infamous, but also that 
they shall lose their official position, ‘et dignitate sua careant ’. 
This again is a provision of Roman law: those who had been 
declared infames were not allowed to hold office.* 

There is some reason to believe that the protective pro- 
visions which we have so far been discussing were not merely 
the centre but even the only purpose which originally caused 
the existence of the authentic Habita. The anonymous poet 
whom we have already quoted mentions only these clauses and 
makes no reference to the jurisdiction clause. Furthermore, 
the diplomatic arrangement of our document suggests that the 
jurisdiction clause may well have been an addition rather than 
an integral part of the authentic. Since the main penalty clause * 
precedes the jurisdiction clause,*? the document would still be 
essentially complete in its diplomatic structure without the 
jurisdiction clause. All the punishments which we have dis- 
cussed are provided for the violators ‘ huius sacre legis ’, although 
in this connection this can refer only to offences against the 
protection and reprisal provisions. Thus ‘haec lex’, our 
authentic, may well have existed at one time without the juris- 
diction clause. Another piece of evidence gives some colour 
to this suggestion, although it cannot be said to establish it. 
In this connexion we may turn back to the discussion concerning 
the date of the issue of the authentic, although the difference 
between 1155 and 1158 does not merit the prolonged attention 
which it has received. On the authority of our anonymous 

1 Codex, xii. 1, 2. In an interlinear variant a reader of the Vaticanus Latinus 
1427 suggested instead of ‘ dignitate carere ’ the words ‘ civitate carere ’, which would 


have meant loss of citizenship, the ban on both malefactors and officials. Such 
banishment of officials is, in fact, provided by the peace edict of Roncaglia ; see above, 
n. 3, p. 601. 

*“ Scituris huius sacre legis . . . careant in perpetuum ’, infra, p. 607. 

** Verum tamen si eis litem . . . pro tali conamine cadat ’, infra, p. 607. 
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poet, Giesebrecht suggested that the privilege was very likely 
asked for and granted in 1155, when the emperor spent Whit- 
suntide near Bologna, but that it was formally promulgated 
at the Diet of Roncaglia in 1158.1 We may accept Giesebrecht’s 
theory all the more readily, as the anonymous poet does not 
mention the need for privileged jurisdiction. On the contrary, 
he points out that, apart from reprisals, the relations between 
town and gown were excellent. 

Now it was the imperial practice in Italy that decisions of 
the emperor should first of all be drafted in an informal instru- 
ment,? and it was natural to secure in writing the important 
points of an imperial decision of legal consequence.’ Strictly, 
there was no need for the emperor to obtain the consent of a 
diet in such matters as our authentic.‘ He was at liberty to 
choose the form in which he expressed his decisions ; it was for 
him to decide, whether he promulgated such an act as a privilege, 
or as a constitution for which the advice of his councillors had 
been asked.’ The opening words of the authentic, ‘Habita .. . 
examinatione ’, make it clear, however, that he had chosen the 
second course, and the first opportunity for official deliberation 
in Italy after 1155 was, in fact, the Roncaglian diet of 1158.° 
It may be that now, for the formal promulgation, the doctors 
obtained the addition of the jurisdiction clause to the informal 
draft. It gave the students the right to decline the ordinary juris- 
diction of the town, and instead to choose as judge either their 
own teacher or the bishop of Bologna. Now we must not assume 
that this special jurisdiction of the academic teacher was an 
invention of the year 1158. As with other institutions, it would 
no doubt exist as custom before it was fixed as right by written 
law.?/ Why, then, one may ask, was its inclusion not considered 
necessary in 1155% The answer is to be found in the change in 
the political situation at Bologna between the two dates. In 
1155 the imperial party, advised and supported by the jurists, 
was ruling the town, but owing,’ perhaps, to the absence of the 
emperor in Germany during the next few years, they lost that 


1 Rashdall, i. 144, n. 1, where, however, the credit given to Kaufmann should 
go to Giesebrecht ; see Giesebrecht, v. 181 and 52. 

2 Ficker, Beitraege zur Urkundenlehre, Innsbruck, 1877, i. 346-7. 

> These would be the passages, ‘Hac igitur generali lege . . . careant in per- 
petuum ’, infra, p. 607. 

4 Schroeder-Kuenssberg, Rechtsgeschichte, pp. 556-7. 

5 Tbid. p. 716. 

6 Note also this reference to Roncaglia 1158: ‘Ibique ipse dominus imperator 
multas leges, quas fecerat, in scriptis redigi fecit’’, Morena, p. 59, line 22. This text, 
however, is that of the second version, written about 1221, and Gueterbock does not 
think much of its author, see Neues Archiv, xlviii. 139 and 141. 

7 Evidence for this earlier existence in Savigny, iv. 134, n. g. See also the case 
before Henry of Baila, above, p. 592. 

§ Hessel, pp. 89 seqq. 
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position. They regained at least some of their old power when 
Frederick returned to Italy in 1158. While a faction friendly 
to the professors was in power, as in 1155, they need not fear 
any interference with their growing habit of judging the dis- 
putes of their pupils ; but the party which was opposed to the 
imperialists would be less likely to tolerate a custom which 
meant a weakening of the local authorities and more power for 
the teachers in the schools. Thus the doctors may well have 
thought it wise to stabilize their position by imperial law against 
the vicissitudes of an unstable political situation. Furthermore, 
the first clauses of the authentic had put an end to the arbitrary 
self-help of the Bolognese. It must have appeared only fair 
and logical to show them the way by which legal redress of wrongs 
committed by students could be obtained. 

Here again it was Justinian’s work which provided the 
inspiration for the jurisdiction of the doctors. Justinian in his 
introduction to the Digest had charged with the jurisdiction 
over the students of Berytus the bishop of that town, the pro- 
fessors of law, and the head of the local administration. The 
last-named official is left out of the authentic Habita, an under- 
standable omission in view of conditions at Bologna. The right 
to judge, however, is no longer restricted to professors of law, 
but granted to teachers of all subjects. This follows from the 
text of our privilege, where jurisdiction is given to domini, the 
title of the doctors of civil law, and also to magistri, the masters 
of other faculties.2 This medieval distinction of titles was 
understood by a reader of the Vatican manuscript 1427 men- 
tioned above; for he added to the word magistro the gloss 
‘alterius scientie’; but it was not understood by the scribe 
of a Harleian manuscript in the British Museum, who omitted 
the ‘ aut ’ between the two titles, and wrote ‘domino magistro ’.* 
Failure to comply with the jurisdiction privilege of the authentic 
Habita was severely punished. For anyone who tried to bring 
a suit against a scholar before the wrong judge was to lose his 
action, no matter how excellent his claims. Doubts as to the 
authorship of this additional clause are allayed by the discovery 
of its legal source ; for the penalty is taken from the same novella 
which provided the quadruple fine.t Thus the four doctors may 
well be considered the main authors of this imperial privilege. 
They secured its insertion in the Code, and arranged for its most 
appropriate position there; they devised its three protective 
clauses, and tried to assure their success by well-chosen deterrent 
penalties. 

It would, however, be misleading to assume that they drew 


1 Digest, const. ‘Omnem’, c. 10. 2 Rashdall, i. 19. 
3 MS. Harl. 3758, fo. 80’. 4 Above, n. 4, p. 601. 
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up the whole document; the evidence suggests rather their 
collaboration with the imperial chancery, which also pretty 
obviously had a hand in the drafting of the franchise. For the 
first sentence (Habita . . . examinatione) is a form of intro- 
duction often used by the chancery.1 Moreover, it is perhaps 
not too far-fetched to find an echo of the benefictum controversy 
in the text of the authentic. The pope had been forced to ex- 
plain that, when in one of his messages to Barbarossa he wrote 
of bestowing beneficia on the emperor, the word beneficium did 
not mean, as in ordinary medieval custom, feudum, but bonum 
factum:? we may imagine how, only five months after this 
patent excuse, the chancery clerks enjoyed rubbing it in, when 
they wrote in the authentic that the emperor gave this beneficium 
to the academic population, who, as ‘ bona facientes ’, deserved 
his praise and protection. In the benefictwm controversy Rainald 
of Dassel had been the imperial protagonist. We know that he 
exerted a very strong influence on the Italian chancery.* Dassel 
knew the part that Roman lawyers could play in his new forward 
policy ; perhaps we may therefore see a reflection of his ideas 
in a sentence of our authentic Habita, which in a measure sums 
up the relationship between Frederick Barbarossa and the 
Schools of Bologna: ‘ Their teaching makes men obey God and 
the emperor ’.4 


H. KoErprier. 


APPENDIX 


The following is an edition of the authentic Habita. It is based on 
the Palatinus latinus 761, which provides by far the best text and is 
printed here for the first time. Some important variants of the Vaticanus 
latinus 1427 and the Parisiensis latinus 16910 have been used for the text 
or have been added at the foot of the page, where proof of the superiority 
of the Palatinus may also be found. All three manuscripts belong to 
the first half of the thirteenth century. The Vindobonensis 2094, which 
provided the text for the edition in the Monumenta Germaniae Historica, 
does not contain any variants of value. The manuscripts are cited as 
follows : . 


A: Palatinus latinus 761, fos. 92 and 93". 

V: Vaticanus latinus 1427, fo. 68°. 

P: Parisiensis latinus 16910, fo. 68Y. 

M: Text in the Monum. Germ. Hist., Constitutiones, i. 249. 


1 For instance in Constitutiones, i, 247, c. 2. 

2 Ibid. pp. 234-5. 3 Bresslau, i. 494. 

** Quorum scientia mundus illuminatur, ad obediendum deo et nobis, ministris 
eius, vita subiectorum informatur ’, infra, p. 607. 
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Imperator Fridericus.? 


Habita super hoc diligenti episcoporum, abbatum,? ducum et omnium 
iudicum et procerum sacri palacii nostri examinatione, omnibus qui causa 
studiorum peregrinantur scolaribus, et maxime divinarum atque sac- 
rarum legum professoribus hoc nostre pietatis beneficium indulgemus, 
ut ad loca, in quibus literarum exercentur ® studia, tam ipsi quam eorum 
nuntii veniant et habitent in eis securi. Dignum namque existimamus, 
ut, cum * bona facientes nostram laudem atque protectionem mereantur, 
omnes eos,5 quorum scientia mundus illuminatur, ad obediendum deo 
et nobis, ministris eius, vita subiectorum informatur, quadam speciali 
dilectione ab omni iniuria defendamus. Quis eorum non misereatur, 
amore scientie facti exules ;® de divitibus pauperes semetipsos exinaniunt, 
vitam suam omnibus periculis exponunt, et a vilissimis sepe hominibus, 
—quod graviter ferendum est—corporales iniurias sine causa perferunt. 

Hac igitur generali lege et in eternum valitura decrevimus, ut nullus 
de cetero tam audax inveniatur, qui aliquam scolaribus iniuriam inferre 
presumat,’ nec ob alterius eiusdem provincie debitum,® quod aliquando 
ex perversa consuetudine factum audivimus, aliquod dampnum eis inferat. 

Scituris huius sacre legis® temeratoribus et illius temporis si hoc 
vindicare neglexerint locorum rectoribus,!° restitutionem rerum ablatarum 
ab omnibus exigendam in quadruplum, notaque infamie ipso iure irrogata, 
dignitate sua careant in perpetuum. 

Verum tamen, si eis litem super aliquo negotio quispiam movere vol- 
uerit, huius rei optione data scolaribus, eos coram domino aut magistro 
suo vel ipsius civitatis episcopo, quibus in hoc  iurisdictionem dedimus, 
conveniat.’2 Qui vero ad alium iudicem eos trahere temptaverit, causa,}* 
etiam si iustissima fuerit, pro tali conamine cadat. 

Hanc * autem legem inter imperiales constitutiones sub titulo ‘ne 
filius pro patre etc.’ inseri iussimus. 


1 Constitutio domini Friderici consilio procerum promulgata, V. 
2abbatum .. . iudicum et: P, om. A. 

3 in qua veniunt, inhabitant et studia exercent, V. 

*cum: om. V, P, M. ut omnia bona, V. 

5 omnes eos: om. V, P, M. 

® cum amore scientie facti sunt exules, V. 

7 quod scolaribus inferat iniuriam vel inferre presumat, V. 
Sdebitum: A, P. delictum: V. alterius provincie delictum: M. 
* legis: constitutionis, V. 

1° et illius temporis locorum rectoribus, si iudicare neglexerint, V. 
11in hoc: hane, V, P, M. 

122 conveniat: A, P. conveniant: V, M. 

13 a causa, V. 

4 Hance ... iussimus, P, om. A. Haec constitutio nova legitur infra ‘ quando 


filius pro patre vel pater pro filio conveniatur’ ante ultimam legem eiusdem tituli, 
V in margine. 
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England and Germany at the Beginning of 
the Hundred Years War 


HE preliminary alliances and agreements by which both 

France and England prepared for the Hundred Years’ War 
have been the subject of a number of recent studies, and perhaps 
little more remains to be said about them, except that the story 
of English diplomatic activity in this period could be enriched in 
detail by a more exhaustive examination of the evidence of the 
exchequer and wardrobe accounts than has yet been undertaken. 
The facts of the situation are well enough established. When 
Edward III landed on the continent in July 1338 he was allied 
to a number of territorial rulers in the Low Countries, to the 
excommunicate emperor, Lewis the Bavarian, to the dukes of 
Austria, and to the towns of Flanders. Against him the French 
king could rely on the support of the two Luxemburgers, John 
of Bohemia and his son Charles of Moravia, the counts of Flanders 
and Savoy, and the bishop of Liege. Edward had been led to 
make his engagements by elementary strategic considerations 
and perhaps also by reminiscence of his grandfather’s action in 
planning an attack on France from the east as well as from 
Gascony ; Philip of Valois had countered in the way which was 
to be expected. Thus Germany was to be implicated very 
thoroughly in the Anglo-French national war. Two incidents 
in Edward III’s relations with the nominal sovereign power in 
Germany, the Holy Roman Empire, merit perhaps more attention 
than they have yet been given.2, No attempt is intended here 
to give a detailed account of the exchanges between Edward and 
Lewis the Bavarian ;* the object of this paper is to put forward 


1H. Weiss, Frankreichs Politik in den Rheinlanden am Vorabend des Hundert- 
jahrigen Krieges (1927); H. S. Lucas, The Low Countries and the Hundred Years’ 
War (1929); J. de Sturler, Les relations politiques et les échanges commerciaux entre 
le duché de Brabant et l Angleterre au moyen dge (1936). 

2 The accounts of W. Longman, Life and Times of Edward III, i. 142, 293; J. H. 
Ramsay, The Genesis of Lancaster, i. 261, 357; and T. F. Tout, The History of England 
from the Accession of Henry III to the Death of Edward III, 335, are very insufficient. 

3 The materials for this have been collected by. Dr. F. Bock for the forthcoming 
completion of the Constitutiones of Lewis’ reign in the Monumenta Germaniae Historica. 
Dr. Bock announced a work on Anglo-German relations in the fourteenth century 
in ante, xlv. 353. 
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some suggestions about the imperial vicariate granted to Edward 
in 1338 and his refusal of the imperial crown in 1348. 

It is necessary at this point to notice a complication which 
at once arises in any discussion of Edward’s relations with the 
empire at this time. For it was possible to argue, and it was in 
fact argued, that the empire was without an emperor. Lewis 
the Bavarian’s election as king of the Romans in 1314 had been 
impugned by a counter-claimant, Frederick the Fair of Austria, 
and even Lewis’ military success near Miihldorf in 1322 had not 
given him an undisputed title. For since the time of Innocent III 
the papacy had been elaborating a theory of the necessity of 
papal approval of the elected king of the Romans before he could 
perform legitimate acts of administration,’ and under Clement V 
this theory had received sharp definition in the bulls Romani 
Principes and Pastoralis Cura. Primarily, it was a claim whereby 
the pope could hope to control the actions of the future emperor 
in Italy, and point was added to it by the preoccupations of the 
papacy with the interests of France and Naples in the peninsula.’ 
Lewis had flatly disregarded this papal theory ; he had not asked 
for papal approval of his election and he had performed acts of 
administration in Italy and Germany as if his election alone had 
given him full and sufficient title. On these political grounds 
had arisen the last great struggle between the empire and the 
papacy. Once the issue was joined Lewis proceeded to even 
more radical measures against the papacy ; he welcomed to his 
court Marsilio of Padua and John of Jandun ; after receiving 
the imperial crown at Rome in democratic form he deposed Pope 
John XXII and created an anti-pope ; he gave shelter to the 
rebellious Franciscans who, under Michael of Cesena, had fallen 
foul of John XXII over the question of apostolic poverty. Had 
the pope wished to depose Lewis he could have found pretext 
enough in these excesses, but from the papal standpoint there 
was little need for such action. According to the papal theory 
Lewis had never been king of the Romans, nor even effective 
ruler of Germany ® because his election had not been approved 
by the pope. Since the death of Henry VII the empire had 
been vacant, and vacante imperio the pope had the right to 
administer. This claim was quite generally accepted in Europe ; 
it was in the interest of France and Naples to deal with a friendly 


1Cf. H. E. Feine, ‘ Die Approbation der Luxemburgischen Kaiser in ihren Rechts- 
formen an der Kurie’ (Zeitschrift der Savigny-Stiftung fiir Rechtsgeschichte, lviii (1938)), 
Kanon. Abt. xxvii. 364-5. 

* See most recently on this subject F. Bock, ‘Kaisertum Kurie und Nationalstaat 
im Beginn des 14 Jahrhunderts’ (Rémische Quartalschrift f. christl. Altertumsk. xliv 
(1936)). 

3 Cf. G. Frotscher, Die Anschauungen von Papst Johann XXII iiber Kirche und 
Staat, 99-107, where the rich and confusing literature on this point is discussed. 
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pope rather than with a German ruler capable of resisting French 
aggression on the western frontiers of the empire and the advance 
of Neapolitan power in Italy ; John of Bohemia subscribed to it, 
as a weapon against one of his greatest rivals for dynastic in- 
fluence in Germany ; and in the privacy of the English records 
Lewis was not infrequently denied the imperial title which it was 
an essential part of English policy to grant him in public.! 

There was thus from the beginning an element of risk in 
Edward’s relations with Lewis. At best the political position 
of the German partner was beset with doubts ; at worst he might 
bring upon his ally the canonical penalties for fautoria of heretics. 


I 


Edward opened his negotiations with Lewis in August 1335.* 
Despite the opposition of the curia and some vacillation on the 
part of Lewis, by the summer of 1337 the English envoys had 
concluded a treaty with the emperor. Edward’s ratification of 
the treaty on 26 August announced that it had been struck for 
the recovery, defence, and conservation of the rights and posses- 
sions of Lewis and the empire from French usurpation. A 
scheme was adumbrated whereby Lewis and Edward were to 
appear in person at the curia, there to coerce the pope into re- 
conciling Lewis. Moreover, Lewis was to join Edward in his ex- 
pedition against France, meeting him on 30 November with two 
thousand men-at-arms. For this service he was to receive 400,000 
florins, to be paid at Dordrecht in two instalments, 300,000 florins 
on 29 September and the remainder on 2 February 1338.8 

Edward did not appear on the continent until the summer of 
1338. In early September he met Lewis at the Reichstag of 
Coblence, and a little later began to use the title of Vicar of the 
Holy Roman Empire. The grant of this title had obviously 
been a stipulation of the earlier negotiations, during which even 
higher honours for Edward had been considered. In July 1337 


1In the English records Lewis was frequently referred to as ‘dux Bavarr’ or 
‘dominus Bavarr’. Cf., e.g., the account of John Thrandeston for his embassy to 
Germany in May 1340 in the Wardrobe counter-roll of William Cusance (Public Record 
Office, E. 101, 389/8); and the account of the expenses of Brother Geoffrey de 
Maldon, on his continental mission from 1336 to 1338, preserved in the Pipe Roll of 
19 Edward III (P.R.O., E. 372, 190, m. 40). 

2 John of Shoreditch and William Fitzwarin were then sent to Lewis at Nirnberg 
(ibid. 180, m. 44; 187, m. 48d). 

3 Rymer, Foedera, u, ii. 991. 

£ On 20 July 1337 Edward’s envoys declared that he would make no use of the title 
or powers of vicar which he might have been granted unless Lewis failed to join him 
within six weeks of the payment of 300,000 florins at Dordrecht. As soon as Lewis 
and his army joined Edward the vicariate was to expire (I. A. Nijhoff, Gedenkwaardi- 
gheden uit de Geschiedenis van Gelderland, i. 317). Here the grant is referred to as a 
possibility, not as an existent fact, and the limited scope envisaged at this date is of 
interest. 
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Edward himself seems to have thought it possible that he might 
become king of Germany,' while in November rumours had 
reached the curia that Lewis intended to cede the imperial title 
to Edward, remaining ruler of Germany himself, or alternatively 
that Edward was to become both emperor and German king.? 
The grant of the vicariate to Edward has generally been 
brought into connexion with the meeting of Lewis and Edward 
at Coblence, but, as Dr. Bock’s researches have shown, it was 
from Frankfort on 15 September 1338 that Lewis issued Edward’s 
letter of appointment, together with an announcement of his 
action to the empire. The latter, proclaiming to all subjects 
of the empire that Edward had been created imperial vicar per 
totam Alemanniam et Germaniam, contained a general exhortation 
to obey him ; the terms of Lewis’ letter to Edward are far more 
interesting. Herein Lewis declared that in view of Edward’s 
proved zeal for the interests of the empire he had made him 
imperial vicar-general per Alemanniam et Galliam et universas 
earum provincias sive partes, with as much power as any former 
imperial vicar had had. If Edward resigned the office, Lewis 
would consult him about his successor, and the grant was not to 
be recalled before Edward had secured possession of the realm 
of France or the greater part of it, though otherwise Lewis 
reserved the right of disposing about the vicariate at his pleasure. 
Despite the restriction implied in this last phrase, the grant 
was very extensive. In allowing Edward as much power as any 
former vicar had exercised, Lewis was in fact giving him sovereign 
rights in Germany. When Lewis’ predecessor in the empire, 
Henry VII of Luxemburg, had left Germany on his Italian 
expedition he had made his son John of Bohemia his vicar, and 
there is record that in this capacity John pledged imperial pos- 
sessions, exercised supreme jurisdictionary rights, confirmed 
imperial grants, and enfeoffed ecclesiastical princes with their 
regalities.* By the terms of his appointment Edward was to 


1In an agreement with William, count of Holland, on 12 July Edward used the 
phrase: ‘en cas . . . ke nous fussiens Roys d’Allemaigne ou vicaires del Empereur 
. . «’ (Foedera, u, ii. 984). 

2 Benedict XII to Philip of France, 6 November (G. Daumet, Benoit XII Lettres 
closes, patentes, et curiales se rapportant a la France, 374). I cannot agree with J. de 
Sturler’s conclusion in his article, ‘Une démarche politique inconnue de Jean III, 
duc de Brabant’ (Revue Belge de Philologie et d’ Histoire, xiv. 1319-27), that Edward’s 
letter of 20 August 1337 (Foedera, u1, ii. 989) proves that at this date John had done 
homage to Edward as future emperor. 

3 Cf. Bock’s articles in ante, xlv. 353 ff., and Neues Archiv, xlviii. 435-40, 
announcing the discovery of these letters in Brit. Mus. Add. MS. 24062, fo. 151’, and 
John Rylands Library, Latin MS. 404, fos. 35v-36". 

‘Cf. the Acta Vicariatus Generalis per Alemanniam, in M.G.H. Constitutiones, 
Iv, ii. appendix ii, especially 1104, 1117-20, 1132-3. Charles IV created some vicars 
with equally extensive powers, and others with far more restricted. Cf. L. Hitte- 
braiiker, ‘Die Vikare Karls IV in Deutschland’ (Festschrift Albert Brackmann, 
546-68). 
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have similar powers, even though the continued presence of Lewis 
in Germany would leave him a narrower field of action ; and 
this fact was emphasized at the Reichstag of Coblence, when 
Archbishop Baldwin of Trier declared in the name of the electoral 
princes that a vicar of the empire possessed all the powers of 
the emperor himself. 

It thus becomes clear that in September 1338 Edward III, 
already the holder of one kingdom and claimant to another, was 
solemnly granted sovereign rights in a third. No very adequate 
reason has as yet been brought forward to explain why Edward 
was at pains to obtain this third title, and his imperial vicariate 
has commonly been dismissed as a rather fantastic episode. 
Such treatment, it may be suggested, does not do justice to 
Edward’s intentions ; the imperial vicariate was to him a piece 
of political calculation rather than a mere satisfaction of his 
illusions of greatness. But even if Edward’s action in accepting 
the vicariate can be shown to be reasonable enough, there remains 
the question of Lewis’ motives in granting it. What did he hope 
to gain from this delegation of his authority ? 

Some hint of the underlying rationality of the transaction 
may perhaps be discovered by a closer examination of the terms 
of the grant to Edward. While John of Bohemia had been 
‘ vicar-general of the Holy Empire on this side of the mountains ’, 
‘vicar of the Roman Empire over Germany’, ‘common warden 
of the Roman Empire in Germany on this side of the mountains ’, 
Edward was to be vicar per Alemanniam et Galliam et universas 
earum provincias sive partes. The inclusion of Gallia in Edward’s 
title is significant. The middle ages, depending on Caesar rather 
than the administrative terminology of the Roman Empire, 
considered all land west of the Rhine as Gallia, and French 
expansionist theory in the thirteenth century had made useful 
play of the equation of Gallia with France.2— As the power of 
the empire declined, France steadily pushed her frontier east- 
wards at the expense of that part of the Empire which fell within 
Caesar’s Gallia. The grant to Edward of a vicar’s powers in 
precisely that part of the empire which suffered from French 
aggression is thus a valuable indication of the connexion of his 
title with a German policy of revendication of imperial rights in 
the west. What community of political interest existed between 
England and Germany in the fourteenth century lay in their 
opposition to the French monarchy ; the technique which the 
French kings were using to expel the English from Aquitaine was 
also being used to bring under French control territory which for 
centuries had lain inside the imperial frontiers. The empire 


1 Kervyn de Lettenhove, Oeuvres de Froissart, ii. 548. 
2 F. Kern, Die Anfange der franzdsischen Ausdehnungspolitik, 19. 
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could hope to profit by Edward’s attack on the Valois, and 
Edward found it convenient to operate from a base on the lower 
Rhine and with the help of German mercenaries. This interde- 
pendence of interests was reflected in the form of Edward’s title. 

Lewis, indeed, was willing to interpret Gallia very widely for 
Edward’s benefit. On 13 March 1339 he wrote to the town 
of Ypres, addressing its inhabitants as fideles of the empire. 
Announcing his intention of proceeding against Philip of Valois, 
he warned the town to prepare for his coming, and to obey the 
commands of his vicar ‘on the faith by which you are bound to 
us and to the Holy Roman Empire ’.1 But Lewis had no obvious 
right to send orders to Ypres, for the ‘ natural lords ’ of the town 
were the count of Flanders immediately and the king of France 
supremely, as Pope Benedict XII correctly pointed out a little 
later.2, Only by an extension of imperial claims in Gallia as 
gross as any made by France could Lewis justify his commands 
to a town which lay well to the west of the Scheldt frontier. A 
double reason may be suggested for his action. In the first 
place it may well seem that Lewis in granting the vicariate and 
Edward in receiving it were attempting to establish a basis of 
right for the latter’s dealings with the Flemish towns, analogous 
to that which he created when he obtained recognition as king of 
France : Edward could claim a legitimate footing in Flanders 
and give the Flemish towns a pretext of rebellion against their 
count either because as rightful king of France he was overlord 
of Flanders, or because Flanders, as part of Gallia, could be 
assumed to be subject to the empire of which he was vicar. In 
the second place, Lewis’ emphasis on imperial rights on the left 
bank of the Rhine, and even on rights which were not his on the 
left bank of the Scheldt, was evidence of an intention to place a 
bar to the eastward expansion of France even if he had to combat 
usurpation with the dubious weapons of counter-usurpation. 

In the first half of the fourteenth century the French crown 
did not relax the ambitions which had guided it in the thirteenth 
century. The ideal of its policy was the Holy Roman Empire 
in French hands. In 1308 Philip the Fair of France strove to 
secure the election as king of the Romans of his brother, Charles 
of Valois, and after the death of the Emperor Henry VII there 


1J. F. Boehmer, Acta Imperii Selecta, 788. 

* Daumet, 677. There were, of course, still current at this time vague ideas of 
the universal supremacy of the emperor. 

® At the very time when Lewis was writing to Ypres in the above terms Edward 
was appealing to the towns of Flanders to obey him as rightful king of France. Cf. the 
‘Sommacien an den grave omme syn leen ’t ontfanghene van den keyserike, ende 
ooc van den croone van Vranckerike ’, printed by Kervyn de Lettenhove, ‘ Du vicariat 
impérial conféré & Edouard III’ (Annales de la Société d’Emulation pour Vétude de 
Vhistoire et des antiquités de la Flandre, ix. 2° serie, 338-53). 
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was another project for a French candidature. The idea was 
alive in 1324, and perhaps also in 1328.1 Meanwhile Philip VI 
of Valois was willing to work for gains less complete than the 
absorption of the whole empire. More moderate, though still 
important aims appeared in the agreement (undoubtedly of 
French composition) made between Philip and Henry XIV, duke 
of Lower Bavaria, in 1333, when a scheme was on foot to secure 
Lewis the Bavarian’s abdication of the empire and Henry’s 
succession to it.? In return for Philip’s help Henry engaged to 
respect the existing boundaries of France: a concession which 
amounted to a ratification of past usurpations. Moreover, he 
promised to hand over certain territories to Philip, and though 
this transaction was disguised by the fiction of pawn it would 
have amounted in fact to a transfer of sovereignty. The terri- 
tories which were thus to pass to France included the counties 
of Provence and Forcalquier, the ecclesiastical temporalities of 
Arles, Avignon, Orange, St. Paul - Trois - Chateaux, Valence, 
Embrun, Vienne, Geneva, Besancon, Sion, and Lausanne, with 
the cities of the same name, the Dauphiny, Faucigny, Savoy, and 
Bresse, the Free County of Burgundy, the city of Die, the tempor- 
alities of the bishopric of Cambrai together with the city and 
county of Cambrai, and anything of the temporalities of Lyons 
and Viviers which might lie within the empire. These were 
territories where the empire had ceased to exercise effective 
control, but legally and historically they belonged to the empire, 
for which they would again be claimed by Charles IV,* and it 
was far more tolerable from the German point of view that they 
should continue to lead an independent existence under nominal 
German suzerainty than that they should be incorporated into 
the aggressive French state, which would thereby be brought 
within striking distance of the Rhine and Italy. 

' This particular scheme came to nothing, but it gives a clear 
indication of the aims which French policy was engaged in realiz- 
ing piecemeal during Lewis the Bavarian’s reign. In 1343 the 
dauphin of Vienne was persuaded to sell his lands to France, a 
show of legitimacy being given the business by its ratification by 
Pope Clement VI, administrator of the empire, as he claimed, 
vacante imperio.4 The Dauphin Humbert had long been subject 

1Cf. K. Wenck, ‘ Franzésische Werbungen um die deutsche Kénigskrone’ 


(Historische Zeitschrift, Ixxxvi. 252 ff.); M.G.H. Constitutiones, v. 952; E. E. 
Stengel, Avignon und Rhens, 36 ff. 

2 Boehmer, 1033; cf. G. Sievers, Die politischen Beziehungen Kaiser Ludwigs des 
Baiern zu Frankreich, 191. : 

3 Cf. B. Mendl and F. Quicke, ‘ Les relations franco-impériales de 1355 & 1356’ 
(Revue Belge de Philologie et d’ Histoire, viii). 

4C. U. J. Chevalier, Regeste dauphinois, vi. 31952. Clement’s confirmation, ‘ tam 
apostolica quam imperiali auctoritate’, is printed by E. Déprez, Clément VI, Lettres 
closes, patentes, et curiales se rapportant a la France, 1013. 
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to French influence ; he was a feudatory of the French crown as 
well as of the empire. The count of Savoy found himself in the 
same position, and as a French vassal took part in the autumn 
campaign of 1339 against Lewis’ vicar. In the Argonne the 
process of penetration which had taken the French frontier under 
Philip the Fair up to the Meuse * was continued under his succes- 
sors, whose goal was now Verdun. French ‘safeguard’ was im- 
posed on this imperial city in 1315, 1318, and 1327, and though 
there was some pretence of respecting imperial rights the value 
of this formality can be gauged from the French claim inserted 
in all three treaties : quod ipsa civitas est infra regni nostri limites 
situata.2 Elsewhere in this region French influence was being 
strengthened by the usual devices of ‘safeguard’ and pariage.* 
Further north, in the district of Ostrevant, which was a depend- 
ency of Hainault and had been considered imperial territory from 
the twelfth century onwards, France attempted to establish her 
claims, first raised under Philip the Fair, by performing acts of 
administration and encouraging appeals to Paris.’ There is no 
reason to doubt the complaint of William, count of Holland and 
Hainault, when in 1340 he accused the French king of committing 
usurpations at various places ‘in Ostrevant, at St. Amand en 
Peble, and on the borders of my castleries of Ath and Lens ’. ® 
Equally tempting to France was the ambiguity of the position 
of Cambrai, a French-speaking city of the empire, which had as 
its lord the bishop, who was at once a prince of the empire 
and a suffragan of the province of Rheims. In August 1335 
Lewis the Bavarian found it necessary to order Bishop Guido of 
Auvergne to prevent the acquisition of fortified places in his 
territory by certain French nobles.? Lewis’ grounds were plainly 
expressed as those of public policy: such a transfer would do 
no small damage to the rights of the empire. His fears were 
amply justified when the importance of these fortifications and 
the person of the purchaser were revealed. In February 1337 
Engergier, lord of Amboise, and Marie de Flandres his wife ceded 
to Philip VI of France their titles to the fortresses of Crévecoeur, 


1Cf. J. Cordey, Les comtes de Savoie et les rois de France pendant la Guerre de Cent 
Ans, ch. ii. 

2Cf. Kern, Ausdehnungspolitik, 212; Ch. Aimond, Les relations de la France et 
du Verdunois, 80. 

3 Aimond, Piéces justificatives, ix, x, xiii. 

‘J. Havet, ‘La frontiére de l’Empire dans l’Argonne ’ (Bibliotheque de I’ Ecole de 
Chartes, xlii. 392). 4 

5 Cf. E. Delcambre, ‘ L’Ostrevant du IX¢ au XIIIe¢ siécle’ (Le Moyen Age, 2° série, 
xxviii); J. Viard, ‘ L’Ostrevant—Enquéte au sujet de la frontiére francaise sous 
Philippe de Valois’ (Bibliothéque de l’Ecole de Chartes, \xxxii. 325-6). 

® Kervyn de Lettenhove, Oeuvres de Froissart, xviii. 136. 

7 Neues Archiv,1. 627; cf. H. Dubrulle, Cambrai a la fin du moyen-dge, 280 ; 
Lucas, op. cit. 196, 
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Arleux, St. Soupplet, Rumilly, and the castlery of Cambrai.! 
In the form of a private purchase the French king thus obtained 
a number of important posts to the east of the Scheldt and well 
within the imperial border. 

The German reaction was immediate and strong; Lewis 
quickly concluded the alliance for which the English envoys 
had been angling, and he appointed Reinald, count of Gelders, 
and William, margrave of Jiilich, as imperial vicars throughout 
the diocese and city of Cambrai.2 The warmth of national 
feeling aroused seems to have disconcerted Philip, who thought 
it necessary to send circular letters to the Rhineland denying 
that he had usurped any imperial rights.* But his soft speeches 
deceived no one ; the tendencies of French policy had been too 
continuous to be misunderstood.4 Not even the most inter- 
national circle in Germany, the curia of Baldwin, archbishop of 
Trier, was impervious to the nationalist excitement.6 And it was 
to French usurpations, as much as to the papal claim to approve 
the elected king of the Romans, that the electoral princes were 
referring when they declared in the Kurverein at Lahnstein on 
15 July 1338: das selbe Romische riche an seinem eren, rechten 
und guden . . . angegriffen, gecrenket und beswert sin. 

Under these circumstances there seem very strong reasons for 
not dismissing as mere rhetoric the expressed intention of the 
treaty of alliance between Edward and Lewis in 1337: pro 
adquisitione recuperatione et conservatione cunctorum .. . vurium 
honorum hereditatum possessionum rerum et querelarum imperit. 
The empire had considerable wrongs to avenge, and a favourable 
opportunity would be offered by the outbreak of the Anglo- 
French war. It seems certain that the grant of the vicariate or 
its equivalent was among the conditions of the alliance. What 
was the advantage which was expected to accrue to the English 
for their help in recovering lost imperial rights : the advantage 


1 It was not until May 1340 that the bishop of Cambrai, from whom these possessions 
depended, enfeoffed Philip’s eldest son, John of Normandy, with them, on the con- 
dition that they should never be held directly by the king of France (Kervyn de 
Lettenhove, Oeuvres de Froissart, xviii. 144 ; Dubrulle, 281). 

2 Nijhoff, Gedenkwaardigheden, i. 315. 

3 One copy of the circular, addressed to the Raugraf Georg is printed by E. E. 
Stengel, Nova Alamanniae, 477. Another was brought to Cologne by two French 
envoys and read before the city council on 23 October (Chronique de Richard Lescot, 
ed. by J. Lemoine, app. iv). 

*The inevitable course of relations between France and the Empire was exactly 
hit off by Robert of Anjou, in his plea to the curia after the death of Henry VII to 
confirm no one as king of the Romans: ‘ Ecce quidem statim quod eligitur rex Alamanie 

. Statim habet oculum livoris et punicionis contra regem Francie, eo pretextu 
quod dicitur dictum regem Francie occupasse multa iura et terras imperiales et 
specialiter a flumine Saone citra versus Franciam ’ (M.G.H. Constitutiones, tv, ii. 1253). 

5 Cf. the memorandum written by Baldwin’s councillor, Rudolf Losse, between 
September and December 1338, printed by Stengel, Nova Alamanniae, 581. 
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which could be secured only by making Edward III vicar of the 
empire ? 

A clue to the answer to this question is to be found in a piece 
of imperial legislation carried through at the Reichstag of Coblence 
on 5 September 1338. Here, in a solemn assembly of the elec- 
toral princes and in the presence of Edward, the emperor decreed 
that all subjects of the empire were bound to stand by him or 
his vicar to maintain and defend the honours, customs, and rights 
of the empire. He then demanded of the electors present their 
Weisthum as to how those who broke this ruling offended against 
him and the empire, and what remedy was to be had against 
them. The electors declared that such a crime was treason, and 
Lewis thereupon pronounced their opinion to be imperial law.! 
Consequently, when Edward became vicar, he gained the right to 
enforce service against France from the subjects of the Empire 
under penalties of treason. Thereby he was armed not only 
with a ready excuse for attacking those imperial vassals who were 
allied to France, such as the bishop of Liege, John of Bohemia, 
and the count of Flanders, but also (and this was probably the 
more important consideration) with a means of coercion by which 
his German mercenaries might be held to their engagements. 
By the end of September 1338 a great number of the territorial 
rulers in the Rhineland had covenanted to help Edward against 
France in return for payment, and if he might neglect as being 
far from disinterested papal warnings about the untrustworthi- 
ness of the Germans,” he could not forget the experience of his 
grandfather. Edward I’s carefully constructed system of alli- 
ances with Adolf of Nassau and the German princes had not 
withstood the bribes of the French king,? and so Edward III had 
good cause to reflect on the weakness of a simple mercenary 
bond between himself and his allies. By obtaining the public 
authority of the empire he could hope to strengthen his private 
treaties with the dynasts and princes of Germany. So much 
weight did he lay on this point that he was willing to affront the 
papal contention that the empire was vacant and its adminis- 
tration rested with the papacy. While Edward used his vicariate 
to prepare his inroad into France through Cambrai, and his 


1 Stengel, op. cit. 556. 

2 Cf. Benedict XII’s letter to Edward, 5 March 1340 (Daumet, 699), in which he 
warns him that he will find the Flemings and Germans loyal as long as he has any 
money left, and no longer. 

3 Cf. Kern, ‘ Die Bestechung K. Adolfs von Nassau ’ (Mitteilungen des dsterreichi- 
schen Instituts fiir Geschichtsforschung, xxx. 423 ff.); Bock, ‘ Englands Beziehungen 
zum Reich unter Adolf von Nassau’ (ibid. Erg. Bd. xii. 244). V. Samanek’s latest 
attempt to defend Adolf’s honesty, in his article, ‘ Der angebliche Verrat Adolfs von 
Nassau’ (Historische Vierteljahrschrift, xxix. 326-35), does not shake the damning 
evidence of the memorandum of Musciatto Franzesi (M.G.H. Constitutiones, iii. 645). 





618 ENGLAND AND GERMANY—BEGINNING October 


campaign in 1339 was based, as Benedict XII complained, ‘on 
‘the pretext of a certain process which he, wrongfully calling him- 
self vicar of the empire, is said to have made against the church 
and county of Cambrai,’ it seems probable that the vicariate 
was intended less for use against the few imperial feudatories 
who were openly hostile than as a potential means of making 
Edward’s avowed allies stand by their obligations. 

Support for this theory is found in two of Edward’s few 
recorded acts? as vicar. On 18 September 1338 he called a 
meeting of the great lords of the lower Rhine at Herck for 
12 October, for the publication of the orders and intentions of 
the emperor. In the summons the legislation of Coblence was 
specifically mentioned, and the penalty of deprivation of their 
imperial fees was threatened against absentees.2 On 20 Nov- 
ember Edward called upon John, duke of Brabant, William, 
count of Holland and Hainault, Reinald of Gelders, William of 
Jiilich, Adolph, count of Marck, and others to appear in arms 
between Mons and Binche on 18 December, thence to proceed to 
recover the imperial rights and possessions long usurped in the 
counties of Flanders, Cambrai, and Burgundy by Philip of Valois.‘ 
Again there was reference to the enactments of Coblence, invoked 
against imperial feudatories who were all in Edward’s pay. The 
vicar’s intention to use imperial authority to enforce his private 
contracts clearly appears. So also does the limitation of the use 
he could make of that authority. Edward could not hope to 
make the German vassals attack France at their own expense, 
as on a strict interpretation of feudal law they were bound to do. 
They were to proceed, said Edward, nostris expensis : the private 
treaty peeps through the public summons. 


II 


It is well known that the agreement between Edward IIT and 
Lewis failed completely ; that Edward obtained no substantial 
assistance from Germany for his autumn campaign of 1339; and 
that Lewis, having made a treaty with Philip of Valois in January 
1341, recalled Edward’s vicariate three months later. This 


1 Daumet, 648. 

? The roll of Edward’s acts as vicar (P.R.O., Chancery Misc. 32/1) remains only in 
fragments, containing at present seven documents. 

°H. Laurent, Actes et documents intéressant la Belgique conservés aux Archives de 
Etat & Vienne, 83, prints from the original the summons sent to John of Brabant. 
For the enrolment of the summons in Chancery Misc. 32/1 and its registration in John 
Rylands Library, Latin MS. 404, cf. Bock, ante, xlv. 366. On 12 October from Diest 
Edward sent out the summons again, for a meeting at Malines on 26 October 
(Nijhoff, Gedenkwaardigheden, i. 336). 

“Laurent, 84; enrolment and registration as above. Laurent and Lucas (op. cit. 
298) have confused Adolph, count of Marck, with Adolph, bishop of Liége. 
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diplomatic revolution has commonly been explained by reference 
to Lewis’ qualms of conscience and his intense desire to gain 
reconciliation with the church. His appreciation of French 
influence at the curia led him, it is supposed, to trust in the 
mediation of Philip of Valois, and thus to commit the gross political 
error of exchanging the English alliance, by which the pope might 
have been forced into granting reconciliation, for a mere promise 
of French support at Avignon : a promise which the whole trend 
of French policy at the time shows never to have been honestly 
intended.* 

Serious objections may, however, be raised against this con- 
struction. In the first place it is based on the assumption that 
Lewis’ repeated efforts to make peace with the church were the 
result of overwhelming spiritual anxieties.2 But there seems 
evidence enough to show, on the contrary, that these efforts 
proceeded very largely from Lewis’ desire to escape from the 
unhappy political consequences of excommunication. The per- 
sonal, spiritual dangers of his condition as an outlaw from the 
church were counteracted by the simple theory that an unjust 
excommunication had no binding force, and in fact while under 
the church’s ban Lewis continued his conventional religious 
exercises and had no difficulty in finding clergy willing to conduct 
his services for him.* His eagerness to accept reconciliation was 
constantly tempered by a stubborn refusal to agree to the Papacy’s 
demand that he should admit the validity of its theory of approba- 
tion ; and in 1338 and the years following this attitude was fortified 
by national support expressed in a succession of great assemblies 
of the German estates. The supposition, therefore, that it was 
fears for the safety of his soul which drove Lewis into an alliance 
with France as the surest means of obtaining reconciliation with 
the church is unwarranted. And secondly, it may be doubted 
whether the hope of French mediation at the curia played any 
part at all in deciding Lewis for the French alliance. 

As an alternative, it may be suggested that the Anglo-German 
agreement broke down for two reasons: Edward’s inability to 
fulfil his promised payments to the emperor, and Lewis’ continued 
obsession with Italy, which prevented him from supporting 
whole-heartedly any scheme for a concerted attack on France. 

Edward’s difficulties in carrying out the financial side of his 


1Cf., e.g., W. T. Waugh, Cambridge Med. Hist. vii. 133. 

? Cf. the phrase of the late Edward Armstrong : ‘ the alternations between violence 
and remorse of a rough superstitious soldier’ (Italian Studies, 45). 

3In 1336 Lewis declared that he had ‘ gotz dienst all zeit geheort und och gotes 
lichnam dick enphangen’ (S. Riezler, Die literarischen Widersacher der Pdpste zur 
Zeit Ludwig des Baiers, 328). 

4 Cf. R. Moeller, Ludwig der Bayer und die Kurie im Kampf um das Reich ; E. E. 
Stengel, Avignon und Rhens, ch. 4. 
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engagements to Lewis appeared at the very beginning of his 
vicariate. When he met Lewis at Coblence in September 1338 
he admitted that he had paid only 80,000 of the 400,000 florins 
stipulated in the agreement of 1337, and engaged to clear off 
the debt by 21 March 1339, under pain of losing the active support 
of the emperor.! Before this date, on 12 March, Edward made 
a new arrangement through William of Jiilich and Reinald of 
Gelders : his debt for the 2000 men whom Lewis was to lead 
against France was fixed at 300,000 Florentine florins, and Lewis 
was not bound to move against France until two-thirds of this 
sum had been paid to him at Frankfurt and the remainder placed 
to his credit at Cologne.2. From the wardrobe account of William 
Northwell it is possible to gauge how far short Edward fell of 
satisfying these obligations. Between 11 July 1338 and 23 
January 1339 Lewis received from Edward’s agent, John Mont- 
gomery, 32,464 florins de scuto and 1 florin de florentia, in two 
instalments ; on 16 April 1339, 100 more florins were paid, and 
on 21 April, 4000 florins.? With this Edward’s payments to 
Lewis seem to have come to an end, leaving a huge discrepancy 
between promise and fulfilment which sapped the foundations 
of the Anglo-German alliance. In August 1339 it was thought 
necessary to make a declaration that the pacts between the two 
rulers were still in existence and would be kept as long as they 
lived,* but Edward’s failure to carry out his part in the agreement 
of March completely excused Lewis’ passivity during the autumn 
campaign of 1339. Edward’s impecuniosity, together with his 
ill success in the field, gravely shook his standing in Germany. 
When in the following year the domestic crisis called him back 
to England, the truce which he made at Esplechin in September 
with the French without consulting Lewis provided the latter 
with a pretext to break the Anglo-German agreement. 

It may be doubted, however, whether Lewis would have put 
much energy into the attack on France even if Edward had been 
able to pay him the promised subsidies. His attention was still 
concentrated on Italy, for despite the failure of his Rémerzug he 
did not relinquish the hope of making the resources of Italy 
available for the empire. And at the very time that the alliance 
with England was being made, conditions in Italy became pro- 
pitious for imperial intervention. Mastino and Alberto, heirs of 
Cangrande della Scala, had formed a mighty dominion in north 
Italy, comprising Verona, Padua, Vicenza, Treviso, Brescia, 
Feltre, Belluno, Parma, and Lucca. This had aroused fears and 
jealousies throughout north Italy ; Venice went to war with the 
Scaligeri in May 1336, being joined a month later by Florence, 


1 Neues Archiv, xxiii, 350. 2 Thid. 352. 
3 P.R.O., E. 36, 203, p. 328. 4 Neues Archiv, xxiii. 358. 
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and in March 1337 by the Visconti, Obizzo d’Este and Alois 
Gonzaga. In July 1337 Charles of Moravia, the son of Lewis’ 
great rival, the Luxemburger, John of Bohemia, allied himself 
to these confederates. Against these enemies Mastino and 
Alberto were incompetent and unsuccessful, and their only hope 
lay in help from Lewis, which they were begging desperately in 
January 1337.1 Throughout 1336 and 1337 Lewis was in touch 
with the Scaligeri through his most experienced Italian agent, 
John of Chiaramonte,? and he did his best to help them by 
diplomatic means. At the beginning of 1338, for instance, he 
attempted to detach Alois Gonzaga from the league against 
Verona ; in January Alois was promised an imperial vicariate 
over Reggio, Asola, and various territories of Cremona, and it 
was hardly a coincidence that on 10 February a treaty of peace 
and perpetual friendship was made between the Scaligeri and 
Alois, in which mutual aid was pledged against all excepto Romano 
impervo.® 

Lewis did not intend to limit his assistance to mere diplomatic 
action of this kind ; he planned a new expedition over the Alps. 
Rumours of this had reached the curia at the end of December 
1337, when the patriarch of Aquileia was praised for the steps 
he had taken to oppose Lewis’ passage, and was granted a 
crusading indulgence to aid him further.* In his renewal to the 
Habsburgers of their imperial vicariate over Treviso and Padua 
on 4 January 1338 Lewis hinted that he would soon be in Lom- 
bardy, and a few weeks later, when ordering Venice to disband 
the army which it was maintaining on imperial soil, he an- 
nounced that he was collecting forces wherewith to crush those 
who had rebelled against the imperial authority in Italy.® 

At the time these plans came to nothing. Throughout 1338 


1 Historia Cortusiorum, ed. Muratori, 875. 

2 John of Chiaramonte, count of Modica and lord of Ragusa, fled from Sicily finally 
in 1332, as a result of the long feud between the families of Chiaramonte and Venti- 
miglia (cf. Haberkern, Der Kampf wm Sizilien in den Jahren 1302-37, 141-7). From 
1325 onwards he appears as Lewis’ expert adviser on Italian affairs, acting as rector 
for Peter of Corbara in the Mark of Ancona, and falling under the papal ban in January 
1330 (M.G.H. Constitutiones, vi. 686). In 1335 he entered the service of Robert of 
Naples, commanding the Neapolitan fleet against Sicily, but soon returned to his old 
master, Lewis. Then he entered the service of Mastino della Scala (G.Villani, Cronaca, 
lib. xi, c. 29). He was at Verona in February 1336, and was fighting for the Scaligeri 
in July, and also in the next year. In February 1338 he went as envoy from Lewis 
to Alois Gonzaga (Historia Cortusiorum, 869, 871; Vita Karoli, ed. Boehmer, 255 ; 
J. F. Boehmer, Acta Imperii Selecta, 781). 

3 Ibid. 777, 781; C. Cipolla, ‘ Documenti per la storia delle relazioni diplomatiche 
fra Verona e Mantova nel secolo xiv’ (Miscellanea di Storia Veneta, 2* serie, xii, 
parte 1, 316). 

4J. M. Vidal, Benoit XII Lettres closes et patentes intéressant les pays autres que 
la France, 1608, 9. 

5 G-B. Verci, Storia della Marca Trivigiana e Veronese, xi, doc. mccexxv; Boehmer, 
Acta Imperii Selecta, 780. 
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Lewis was too occupied with the business of constitutional defini- 
tion and in waiting for the often postponed appearance of Edward 
III on the continent to intervene actively in Italy. Left to 
their own resources the Scaligeri fared badly and were forced to 
accept an unfavourable peace in January 1339, their bitterness 
at Lewis’ failure to help them being such that they immediately 
sought agreement with the papacy. Yet despite the sorry issue 
of his projects there can be no doubt that the years 1337-8 brought 
a revival of Lewis’ Italian ambitions, and so introduced an awk- 
ward dualism into his policy.1 An active Italian policy was 
incompatible with the fulfilment of the terms of his alliance with 
Edward ; if such a policy was to be carried into effect it demanded 
peace on the western frontier of the empire. 

Philip of Valois was not unaware of Lewis’ distracted interests, 
and even in 1338 attempted to seduce him from the English 
alliance. From June to September 1338 the French intermediary, 
the duke of Lorraine, was trying to arrange a meeting between 
Philip and Lewis, or at least a conference between their repre- 
sentatives. Though these efforts gave the pope some cause for 
alarm, they were hardly regarded seriously on the imperial side, 
and it seems safe to suppose that Lewis’ good faith to Edward 
was still unimpaired, and that he tolerated the French advances 
only in order to engage Philip’s attention until Edward could 
cross the channel.? The critical period for the Anglo-German 
alliance did not come until the spring of 1340. Although in 
February and March rumours had reached the curia that Lewis 
and Edward were planning a joint attack on France through 
Besancon,’ the failure of Edward’s campaign in the Cambrésis 
and his return to England had strained Lewis’ loyalty too far. 
Edward found it quite impossible to make the payments he had 
promised to his allies and seems himself to have considered that 
the game was up with his system of German alliances ; at the 
beginning of 1340 he withdrew from the Austrian court his little 
daughter Johanna, whose proposed marriage to a Habsburg 
prince had been intended to corroborate one of the most important 
details of this system.* 

Rapprochement between Lewis and France soon followed. On 
13 June Philip informed the pope that he had accepted Lewis’ 

1 This dualism is well illustrated in Lewis’ quittance to the imperial town of Wetzlar 
in May 1338 for ‘ eine gewonliche stuir ze hilf und ze dienst zu unsere vart gen Frankrich 
und gen Lampparten ’ (Urkundenbuch d. Stadt Wetzlar, i. 1323). 

2 Cf. J. Reichert, Die politischen Beziehungen Kaiser Ludwigs des Bayern zu England 
und Frankreich im Jahre 1337-47 (Diss. Heidelberg, 1931), 11 ff. 

3G. Gorrini, ‘ Lettere inedite degli ambasciatori fiorentini alla Corte dei Papi in 
Avignone, anno 1340’ (Archivio Storico Italiano, 4* serie, xiv, lett. 2, 4, and 5). 

4 Edward’s agent, John Montgomery, drew wages between 16 December 1339 


and 15 April 1340 for his journey to Austria to fetch Johanna (P.R.O., E. 36, 203, 
p. 184). 
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offer to mediate in the quarrel between England and France, 
but on condition that the pope also should be allowed to make 
efforts in this direction. Philip’s statement that this proposal 
had been made by his niece Margaret, Lewis’ wife, was probably 
disingenuous ; it seems likely that the initiative had lain with 
Philip.* 

Benedict XII would have nothing to do with this scheme ; 
he could not regard an open enemy of the church as a fit person 
to mediate. But contact had been established between Lewis 
and Philip, and with the failure of Edward’s new campaign before 
Tournai and his retreat to England at the end of October, the way 
lay open for an alliance of the Empire with France. 

On 24 January 1341 Lewis swore lifelong friendship to France, 
and four days later he promised to leave Philip in peaceful pos- 
session of all the territories, jurisdictions, and so forth, which he 
held de facto at that moment.? Lewis completed the abandon- 
ment of his policy of revindication of lost imperial rights in the 
West by promising to recall Edward’s imperial vicariate as soon 
as he had received Philip’s ratification of the treaty.* Philip 
issued the necessary documents on 15 March, and a month later 
Lewis formally revoked Edward’s vicariate, at the same time 
announcing that Philip had entrusted him with the task of making 


peace between France and England.‘ It may be suspected that 
this stipulation was as empty as its counterpart, the power given 
to Philip to negotiate a settlement of Lewis’ quarrel with the 
church ; such respect for the decencies could not hide the fact 


1It seems permissible to deduce French initiative from the grant made in June 
1340 by Philip to Geoffroi de Nancy of the corvées in Rigny-la-Salle, Thusey, and 
Chalaines, ‘ pour considération des bons et agréables services qu’il nous a faiz et fait 
de jour en jour, en exposant sa personne a plusieurs et divers perilz et esperons que il 
nous face encore ou temps avenir’ (J. Viard, Bulleiin de la Société historique et archéo- 
logique de Langres, iii. 430 ff.). As clerk in the service of the duke of Lorraine, Geoffroi 
had been engaged in the pourparlers between Lewis and France in 1338 (cf. E. 
Winkelmann, Acta Imperii Inedita, ii. 602, 604), and in that year appears in receipt of 
a pension from the French king (Journaux du Trésor de Philippe VI de Valois, ed. by 
J. Viard, 5381). When Lewis made his oath of friendship to France at Vilshofen in 
Bavaria on 24 January 1341 ‘ Jofridus de Nanceyo’ was among the witnesses (Kervyn 
de Lettenhove, Oeuvres de Froissart, xviii, doc. xlviii); it was presumably for his 
part in bringing about this alliance that Geoffroi in March 1341 was granted an 
additional 100 livres a year on his fees from the French crown (Bibliothéque Nationale, 
nouv. acq. lat. 2314, piéce 10). It is almost certain that the account of Mathias von 
Neuenburg (Chronica, ed. by A. Hofmeister, i. 155) of the rapprochement between 
Lewis and Philip in 1340, ‘ Tunc misit Francus nuncium et litteras imperatrici filie 
sororis sue, quam dominam Alamanniae scripsit, ut inter ipsum et principem con- 
cordiam ordinaret et sibi nuncium de quo princeps confiderat, destinaret’, should be 
applied to Geoffroi. The German envoy sent in return was Ulrich von Augsburg 
(cf. Daumet, 727; J. F. Boehmer, Regesta Imperii . . . ab anno 1314 usque ad annum 
1347, 2122). 

2 Kervyn de Lettenhove, loc. cit. ; Winkelmann, 626. 

8 Ibid. 627. 


“Stengel, Nova Alamanniae, 669; Winkelmann, 629. 
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that the new arrangement implied desertion of Edward by Lewis 
and of the pope by Philip.* 

It was suggested above that Lewis’ motive for making an 
alliance with France lay in a wish to satisfy his Italian ambitions. 
This suggestion is supported by evidence of his continued interest 
in Italian affairs after 1338. From 1339 to 1342 Italy was full 
of rumours of an impending invasion from Germany,? and in the 
latter year imperial troops under the duke of Teck and the 
burgrave of Niirnberg entered Italy at the request of Florence 
to help her in her war for Lucca.* Action of this kind was certain 
to aggravate the discord between Lewis and the pope, who 
demanded as an invariable pre-requisite of Lewis’ reconciliation 
that he should abstain from Italian politics. Yet it was precisely 
freedom for such action which Lewis had bought by making the 
French alliance. It is therefore impossible to consider the 
diplomatic revolution of 1340-1 as the result of Lewis’ painful 
anxiety for peace with the church. It was for Italy, not to 
quieten qualms of conscience, that Lewis gave up the western 
policy symbolized in Edward’s vicariate. 


III 


Edward was left both anxious and resentful by this break- 
down. He had risked canonical censure by communicating with 
a condemned heretic, and after the avowed French partisan 
Clement VI had succeeded Benedict XII in May 1342 there was 
a genuine fear in England that the pope might help the French 
cause by proceeding against Edward for his past relations with 
Lewis. Evidence of this fear is to be found in the draft of an 
appeal by Edward to a general council, which may be dated 
between Easter 1343 and the end of 1345.4 In this Edward 


1 Both Benedict XII and Edward III took the desertion ill. In a letter to Philip 
dated 23 April 1341, Benedict expressed dismay at the break in the tradition of common 
action by France and the Curia in the matter of Lewis’ reconciliation (Daumet, 832). 
On 14 July Edward sent a very cool reply to Lewis’ letter of 25 June, in which had 
been announced the recall of Edward’s vicariate and Lewis’ offer to mediate (Foedera, 
1, ii. 1166, 1167-8). 

2In August 1339 it was expected in Italy that Lewis would come to Lombardy 
before the end of September (Winkelmann, 1147); in November 1340 Benedict XII 
informed Robert of Naples that he had heard from the patriarch of Aquileia that Lewis 
was seeking to pass into Italy (S. Riezler, Vatikanische Akten zur deutschen Geschichte 
in der Zeit Kaiser Ludwigs des Bayern, 2087); in May 1341 Alois Gonzaga informed 
Robert of Naples that Lewis was attempting to persuade John Henry of Tirol to 
allow him passage through his county to Italy (Winkelmann, 1152). 

3 G. Villani, Cronaca, lib. xi, c. 138. The importance of this incident has probably 
been exaggerated, and the work of a small clique in Florence has been magnified into 
an official act of the Commune. Cf. R. Caggese, Roberto d’Angio e i suoi tempi, ii. 
277-9, against A. Sapori, La crisi delle compagnie mercantili det Bardi e det Peruzzi, 144. 

‘This appeal is to be found in the Opus collectum et compilatum per venerabilem 
patrem Thomam Bekyntone Bath. et Wellens. episcopum, a collection of materials made 
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makes a variety of excuses for his alliance with Lewis : extreme 
necessity, advice of the learned, hope of persuading Lewis to 
abjure his excesses against the church, and ignorance of the 
papal processes against Lewis, which were not then published in 
Germany. He now annuls all the dealings which he has had with 
Lewis, so far as they offend the church, and offers to submit 
himself to the church’s correction. Since Clement VI is a suspect 
judge, however, because of his sympathies with Philip of Valois, 
Edward appeals to the judgement of a general council. This 
appeal remained in the form of a draft and was never published. 
But the fact of its composition is evidence of Edward’s fears, 
and his wish to dissociate himself from the German connexion.! 
In this wish was reflected a change in the strategic elements 
of the Anglo-French war. Though it was obvious that the 
truce made at Esplechin in 1340 would not be renewed after its 
expiry at midsummer 1342, the occasion and the theatre of 
renewed hostilities were now to be found in Brittany. Duke 
John III of Brittany died in April 1341, in September the parle- 
ment of Paris adjudged the duchy to Philip’s nephew, Charles 
de Blois, and between August and October Edward III had allied 
himself to the other claimant, Jean de Montfort. The first 
English contingent under Walter Manny landed in December 
1341, the second under Robert of Artois in August 1342 ; Edward 
was to appear in person in October. This change in the English 
point of attack made the support of the Low Countries (where 
in any case Edward’s influence was rapidly declining)? and of 
Germany far less important to Edward than it had been in 1337-8. 
When Frederick of Austria wrote in October 1343, asking that 
the arrangement for his marriage to Edward’s daughter Johanna, 
which had formed part of the English system of alliances in 
Germany from 1336 onwards, should now be carried out, Edward 
found no difficulty in giving an oblique refusal and expressed his 
disgust at the conduct of his former allies : speratum et promissum 
auxilium per amicos et parentes vestros nobis factum nec pactiones 
inter nos et ipsos unitae statutis fuerunt temporibus observatae.® 
Johanna was intended to play a part in a more promising scheme, 


between 1443 and 1465 to support the English claim to the crown of France: Brit. 
Mus. Cottonian MS. Tiberius B. xii. fos. 6v-8%; Brit. Mus. Harleian MS. 4763, fos. 
3'-5'; Brit. Mus. Harleian MS. 861, fos. 3'-5'. 

1 It may be noticed that among the papers taken by the English embassy to Avignon 
in September 1344 was a legal opinion about the excuses which might be made for 
Edward’s alliance with Lewis: ‘Si rex ductus huiusmodi necessitate aliquotiens 
excesserit prohibitionem papalem in communicando cum persona vetita, dum tamen 
non in prohibitionis causa sed aliunde pro bono iuris recuperandi communicaverit, 
excusabilis reputabitur ’ (Brit. Mus. Cottonian MS. Cleopatra E. ii. fos. 44-¥). 

2 Cf. Lucas, op. cit. ch. xii. 

8 Frederick’s letter to Edward, dated 28 October, P.R.O., SC. 1, 37/182; Edward’s 
answer, 1 March 1344, Foedera, 11, i. 7. 
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a dynastic union with Castile. Such a union offered great stra- 
tegic advantages, for it would protect Edward’s rear in Guyenne 
and deprive Philip of Valois of a possible source of sea power,! 
and in September 1344 Edward was angling for a marriage 
between Johanna and Pedro, eldest son of Alfonso XI of Castile.? 
In this transaction is typified the difference between the first 
and second phases of the Hundred Years’ War. 

Under these circumstances the connexion between Edward 
and Lewis lapsed almost completely for some years after 1341.8 
Its renewal was the result of the progressive deterioration of the 
relations of both these princes with the papacy. The war in 
Brittany was interrupted in January 1343 by the truce of 
Malestroit, but all attempts by Clement VI to turn this truce, 
which his agents had contrived, into a definite peace failed, and 
at the same time Edward’s administrative action against papal 
provisions to English benefices embittered Clement against him.‘ 
In May 1345 Lewis’ last independent effort to gain reconciliation 
with the church broke down, in June Edward denounced the 
truce with France, and in the same month he replied favourably 
to a. suggestion of Lewis’ eldest son, the margrave of Brandenburg, 
that the Anglo-Imperial treaty should be revived. But though 
envoys to discuss this matter in Germany were accredited in 


June and July, not until December do any active steps seem to 
have been taken.® 

By this time, however, the prospects of a new alliance between 
Edward and Lewis had been destroyed by a new controversy. 
In September 1345 Count William IV of Holland-Hainault died, 
leaving no male heirs. The nearest of kin were his sisters, 
Margaret, Philippa, and Johanna, the wives of Lewis the Bavarian, 


1Cf. G. Daumet, Etude sur Valliance de la France et de la Castille au XIV et XV 
siécles, 2. 

2 Foedera, It, i. 21. 

3 Between 1 February and 29 April 1342 John Thrandeston and John Burton 
were sent by Edward ‘ versus partes Alemannie ad imperatorem et ad omnes magnates 
et dominos de electione imperatoris ’ (P.R.O., E. 372, 187, m. 48). But we lack further 
information of the purpose of this embassy. 

“Cf. E. Déprez, ‘La conférence d’Avignon, 1344’ (Hssays in Medieval History 
Presented to T. F. Tout). M. Déprez confines himself to a discussion of the papal 
attempts to arbitrate in the Anglo-French struggle. The material for the question 
of provisions, which became very acute from 1343 onwards, has not yet been fully 
explored. The papers of the English embassy at the Curia in September 1344 (Brit. 
Mus. Cottonian MS. Cleopatra E. ii. fos. 267-58’) show how vivid was the fear that 
Clement might be provoked to extreme action by the English measures against pro- 
visions. 

5 Cf. Foedera, m1, i. 43, Edward to Lewis of Brandenburg, 6 June. 

6 Tbid. loc. cit. (6 June); C.P.R. 1374-7, 508 (21 July); Ibid. m, i. 65, 66 
(27 December). None of the envoys here accredited seems to have gone to Germany 
before Yves de Clinton, who travelled to High Germany to Lewis the Bavarian and 
William of Jiilich between 29 December 1345 and 21 March 1346 (P.R.O., E. 101, 
312/19). 
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Edward III, and William, margrave of Jiilich, respectively. The 
question arose whether they were to succeed (female succession 
was a settled matter in Hainault) or whether William’s territories 
were to be treated as fees of the Empire which had fallen in. 
Lewis settled the question to the advantage of his house in 
January 1346 by granting the whole patrimony of Avesnes to his 
wife, investing Margaret de prescriptis comitatibus . . . iuwribus 
et pertinentiis a nobis et Sacro Romano Imperio in feodum descen- 
dentibus tanquam veriorem proximiorem et antiquiorem heredem.' 
Edward was greatly offended at this slighting of Philippa’s claims, 
which he had taken immediate steps to assert, and on the satis- 
faction of which he seems to have made the conclusion of any 
new agreement with Lewis depend.? An alliance was now out 
of the question ; indeed, in December 1345 and October 1346 
the Wittelsbachers feared that the English would attempt to 
seize Zeeland. Both the pope and the French king did their 
best to widen this rift,* and though at a meeting between Philippa 
and Margaret at Ypres in October 1346 a personal agreement was 
approached, it was not until November that negotiations for the 
alliance could be resumed.‘ As the result of this dispute Edward 
fought and won the campaign of Crécy without official German 
support. 


IV 


Among Edward’s opponents at Crécy was Charles of Moravia, 
whom, at the orders of the pope, five of the electors had chosen 
as king of the Romans at Rhens on 11 July 1346. As anti-king 
Charles had no great success during the lifetime of Lewis the 
Bavarian. The tough old victor of Gammelsdorf and Mihldorf, 
who fought battles reluctantly but almost always successfully, 
was more than a match for his young rival. But Lewis’ sudden 
death on 11 October 1347 changed the aspect of German politics. 
The Wittelsbach party had to continue to oppose Charles, for 


1 Lewis’ grant of 15 January 1346 is printed by F. van Mieris, Groot Charterboek 
der Graaven van Holland, van Zeeland en Heeren van Vriesland, ii. 702. 

2 On 20 October 1345 Edward appointed commissioners to defend Philippa’s rights 
in Zeeland (Foedera, m1, i. 61). A further commission appointed on 27 December 
for the same purpose was almost identical with that created on the same day to treat 
with Lewis about an alliance (ibid. 65). 

3 Margaret was allowed by Philip of Valois to reach her new possessions in the 
winter of 1345 through Lorraine and France. Mathias von Neuenburg comments, 
‘ promovit autem rex Francie imperatricem neptem suam, non forsan amore principis 
set quia terras per Anglum timuit occupari’ (Chronica, ed. Hofmeister, i. 201). In 
September 1346 Clement agreed to Philip’s suggestion that he should not pass sentence 
on the county of Hainault for receiving as its ruler the wife of the excommunicate 
emperor (Riezler, Vatikanische Akten, 2304). 

“Cf. Foedera, m1, i. 92; Mathias von Neuenburg, Chronica, i. 219. The question 
of the Holland-Hainault inheritance is treated at length, but with some inaccuracies 
of detail, by Lucas, op. cit, 535-43, 556-9. 
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general recognition of him would imply a victory of papal policy 
in Germany, and according to the theory of the curia all Lewis’ 
grants to his relatives and allies were illegitimate. If Charles 
could establish himself as king of the Romans the Margrave 
Lewis would have to fear for his province of Brandenburg, with 
which his father had enfeoffed him in 1323 ; Henry of Virneburg, 
archbishop of Mainz, who had already been deposed by the pope 
for his support of Lewis, could hope to maintain himself in his 
see only by successful opposition to the Luxemburger. The 
obvious course for the Wittelsbachers was to impugn the validity 
of Charles’ election and elect a king of their own. 

This they could do with some plausibility. The Weisthum of 
Rhens in 1338 had declared him to be king of the Romans who 
had secured the majority of the electoral votes, and Charles had 
been elected by Baldwin, archbishop of Trier, Walram, arch- 
bishop of Cologne, John of Bohemia, Gerlach of Nassau, arch- 
bishop of Mainz, and Rudolf, duke of Saxony (-Wittenberg)— 
thus by five voices, apparently a clear majority in a college of 
seven. But the legality of two of these votes could be questioned. 
Gerlach had been provided to Mainz by Clement VI in April 
1346, in place of the deposed adherent of Lewis, Henry of Virne- 
burg. Henry, however, with strong support from his chapter, 
continued in effectual possession of his see, and Gerlach was little 
recognized. And since the ducal house of Saxony had divided 
into two branches, Lauenburg and Wittenberg, in 1295, there had 
been disputes as to which branch had the vote in imperial elections. 
In the election of 1308 Wittenberg had voted, under protest from 
Lauenburg ; in the double election of 1314 the Lauenburger had 
voted for Lewis and the Wittenberger for Frederick the Fair of 
Austria. In 1347 the Lauenburgers were still attached to the 
Wittelsbach interest, and were willing to contend that Rudolf’s 
vote in 1346 was invalid... The Bavarian party could thus argue 
that Charles had received only three valid votes, those of Trier, 
Cologne, and Bohemia, against which they could oppose four, 
those of Lewis, margrave of Brandenburg, of the Count Palatine 
Rudolf II, Lewis the Bavarian’s nephew, of Henry of Virneburg 
as archbishop of Mainz, and of the Lauenburg branch of the Saxon 
house. Moreover, there were formal difficulties about Charles’ 
claim. He had been elected and crowned at Rhens and Bonn, 
instead of at Frankfort and Aachen, as custom demanded. 

After Lewis’ death the Wittelsbachers lost little time in 
picking on the English king as their candidate against Charles. 
By the beginning of December Edward had received envoys from 
Lewis of Brandenburg, Henry of Virneburg, and the powerful 


1Cf. F. Lammert, ‘Der Streit um die Kurwiirde zwischen Sachsen-Lauenburg 
und Sachsen-Wittenberg ’ (Historische Viertelsjahrschrift, xxx. 305-15), 
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provost of Mainz, Conrad of Kirkel. On 3 and 4 December he 
informed his correspondents that he was sending back their 
envoys with his answer to their requests ; his own envoys would 
soon appear in Germany.' On 10 January 1348 his representa- 
tive, Ives de Clinton,? met the confidential advisers of Lewis of 
Brandenburg, the Count Palatine, Henry of Mainz, and Eric, 
duke of Saxony (-Lauenburg) at Oberlahnstein in the Rhineland, 
and was there informed that these four electors had decided to 
elect Edward king of the Romans.* This was not a full electio 
but merely a conversio intuitus of the electors towards Edward, 
an expression of present intention, not a completed act.4 This 
intention was communicated to the towns of the empire in a 
circular letter, which also set out the grounds for opposing Charles : 
he had been chosen by some of the electors at the pope’s behest 
while Lewis was still alive, he had not gained effective control of 
the empire, and his election had not been celebrated at the 
customary place. The four electors of the Wittelsbach party 
claimed, moreover, to form a majority of the college.® 

Mathias von Neuenburg states that at the meeting of Ober- 
lahnstein it was publicly announced that Edward wished to go 
forward with the plan for his election. But it is unlikely that he 
had committed himself so far. On 10 May he wrote to the con- 


federates that Ives de Clinton and Hugh Nevill would meet them 
or their representatives at Cologne to reply to their proposal for 
his election, and to hear their further wishes.? Clinton and 
Nevill went to Cologne, but by this time the scheme was dead.® 
Nothing more is heard of Edward’s candidature, and a little later 
the Wittelsbachers transferred their hopes to Frederick, margrave 
of Meissen. 


1 M.G.H. Constitutiones, viii. 380, 1, 2. 

2 Cf. the account of Ives’s expenses in the Rhineland from 7 December 1347 to 
31 January 1348 (P.R.O., E. 101, 312/28). 

% Mathias von Neuenburg, Chronica, i. 248. 

4So R. Salomon, ‘ Zur Geschichte des englischen Politik Karls IV’ (Historische 
Aufsdtze Karl Zeumer . . . dargebracht, 402, n. 4). Salomon’s contention is fully 
borne out by the wording of the confederates’ letter of 16 January. 

5 A copy of this letter, sent to Hagenau on 16 January by Lewis of Brandenburg 
and the Counts Palatine, Rudolf II and Rupert I, from Ingolstadt, is printed by T. E. 
Mommeen, ‘ Beitrige zur Reichsgeschichte von 1313-49’ (Neues Archiv, 1. 421). On 
7 March the Lauenburgers pledged themselves to vote for whomever Lewis of Brand- 
enburg chose as king of the Romans (M.G.H. Constitutiones, viii. 545). 

® Mathias, loc. cit. 

7 M.G.H. Constitutiones, viii. 575. The duke of Saxony to whom Edward wrote 
was Eric, not, as H. Otto erroneously supposes, Rudolf (Regesten der Erzbischéfe von 
Mainz, 1, ii. 5661). Edward’s letter was in reply to an embassy of the confederates 
which met him at a council after Easter (20 April), according to Geoffrey le Baker, 
Chronicon, ed. Giles, 187. Ramsay, op. cit. 357, errs in saying that on 10 May Edward 
finally declined the imperial throne. 

® Ives de Clinton and Hugh Nevill were absent, ‘ ad partes Brabantie et ad civitatem 
Colonie’, from 12 May to 20 June (P.R.O., E. 101, 312/30, 31). 
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Edward had in fact been disingenuous in pretending in May 
that he might still be ready to go on with the Wittelsbach scheme. 
For on 23 April he had made an agreement with Charles of Moravia 
in which he promised to do nothing quominus idem rex . . . im- 
perio et eius possessione gaudere libere valeat et habere.1 The 
architect of this alliance was William of Jiilich, who received his 
commission from Charles on 19 January. Charles was obviously 
anxious about the plans of his opponents,’ and Edward was thus 
able to make favourable terms. Charles indeed declined to 
co-operate in an offensive against Philip of Valois, unless a quarrel 
should arise pro iuribus imperit, but he promised not to aid Philip 
against Edward, and thus renounced the long tradition of faithful 
assistance by Luxemburg to France. And Edward gained also 
the right of freely recruiting men in the empire, a concession 
probably of far more weight than would have been the promise 
of an offensive alliance such as he had experienced in 1337—40.4 

The English chroniclers explain Edward’s refusal of the 
German crown on the grounds that he declined to be distracted 
from the pursuit of his claims to the kingdom of France.5 This 
is only half the truth; Edward was tempted away from the 
Wittelsbach offer by the more solid advantages of the agreement 
with Charles. This agreement offered prospects not only of 
imperial neutrality and an open recruiting ground in Germany, 
but also of a settlement of the question of the Avesnes inheritance, 
on which the Wittelsbachers were not likely to make concessions. 
On 16 January 1348 Charles declared that the inheritance, on 
the death of William IV of Holland-Hainault, had fallen into four 
parts, one of which was the right of each of William’s three 
sisters, and the fourth, of the empire. At the same time Charles 
enfeoffed William of Jilich with the quarter which was due to 
his wife, together with the quarter which had fallen to the Empire.® 
Three days after this William was empowered by Charles to 
negotiate with Edward for an alliance, and there can be no doubt 
that William on his mission to England was able to hold out the 
expectation that Philippa would receive her share of the inheri- 
tance of Holland and Hainault. At the end of July it was 
being rumoured in Germany that Charles had bought Edward’s 


1 Edward does not seem to have had any relations with Charles before this date. 
Lucas, op. cit. 538, bases his statement that Edward and Charles exchanged letters 
in October 1346 on Regesta Imperii, viii. 525, which misplaces in 1346 a document 
which belongs to 1355. Cf. Salomon, op. cit. 397-402. 

2 Cf. Bock, ante, xlv. 366. 

3 On 9 February he sent his diffidatio to Rupert I, Count Palatine, because of the 
latter’s complicity in the confederates’ letter to the imperial cities on 16 January 
(M.G.H. Constitutiones, viii. 524). 

4 Edward’s letter of 23 April, ibid. 569 ; Charles’ reversals of 24 June, ibid. 613. 

5 Cf. Geoffrey le Baker, loc. cit. ; Knighton, Chronicon, ed. Lumby, ii. 56. 

6 M.G.H. Constitutiones, viii. 490. 
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friendship by granting Holland and Zeeland to the children of 
Edward III and William of Jiilich.1 The rumour was incorrect, 
and Philippa never received her due, but Charles’ apparent willing- 
ness to be accommodating on this subject probably eased the 
way to the Anglo-Luxemburg agreement. 

It is tempting to contrast Edward’s ‘realist’ attitude in 
refusing the Wittelsbach offer in 1348 with the romanticism of 
the period of the vicariate. Such an antithesis is unreal, how- 
ever. On both occasions he followed the course he thought best 
fitted to promote the war with France; the course in 1348 
differed from that of 1337-40, not because Edward had in the 
meantime gained more political wisdom, but rather because the 
whole strategic scheme of the Hundred Years’ War had changed, 
and no longer was it to be fought from a base in Low Germany. 
In the fourteenth century England and Germany had common 
interests against France, and it was perfectly sensible for Edward 
at the very outbreak of the war against Philip of Valois to seek 
German aid. That the attempt failed in the form in which it 
was first made is not sufficient grounds for condemning the form 
as fantastic. The grant of the vicariate, it has been suggested 
above, was based on reasonable motives; it broke down not 
because it was inherently ridiculous, but on certain external 


factors, such as Edward’s lack of money and Lewis’ preoccupation 
with Italy. 


H. S. OFFLer. 


1 Mathias von Neuenburg, Chronica, i. 259. 
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Charles Garth, Agent for South Carolina 


PART II 


HARLES GARTH was notified of his appointment to the 

agency of South Carolina by a letter from the committee of 
‘the commons house, dated Charles Town, 5 June 1762, and 
received by him on 28 July.1. During the vacancy, Charles Boone, 
at the request of his brother, had acted for them,? and it was 
obviously at the recommendation of Governor Boone, still on 
terms with his assembly, that Charles Garth was appointed. 


Amongst the enclosed papers [wrote the committee on 5 June] you 
will find an Act by which you are appointed the Agent for this Province 
in Great Britain :* the nature of your office is in general described in the 
preamble to it : and the reason of your being fixed upon, though personally 
unknown to us, to solicit and transact those weighty concerns, flowed from 
a confidence in that representation which was given us of your character. 
We have chosen you as a gentleman of ability, address, and assiduity. . . . 


With this appointment starts the most remarkable chapter 
in the life of Charles Garth. Were this essay to enter into the 
nature of the ‘concerns’ which he had to transact during the 
next thirteen years—they proved more ‘ weighty ’ than any one 
could have apprehended in 1762—it would have to grow into a 
history of South Carolina, and indeed of the American colonies. 
But the ways in which the agency business was transacted, rather 
than the issues involved, form the subject with which I propose 
to deal—the relations between the agent and his American 
constituents, his collaboration with the other agents, his trans- 
actions with the government and the merchants (on whose support 
the agents mainly relied, both in and out of parliament), &c. 
1 The date is specifically mentioned in a letter written a year later, on 30 July 
1763. 

“a Bee letter from the committee of the commons house, 5 June 1762: ‘ During 
the vacancy of the agency the Governor was so kind as to transmit to his brother an 
account of the expences incurred by this province in the prosecution of the war... .’ 


Charles Garth, in his first letter to the committee, on 30 July 1762, mentions applica- 
tions made by Charles Boone to various government offices. 


3 The text of this act is published in the Statutes of South Carolina, iv (1838), 
164-5 ; it is dated 19 May 1762. 
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Only a few reports on the stamp act are reproduced at considerable 
length, both because of the peculiar interest which attaches to 
their subject and as illustrating the political side of the corre- 
spondence. 

Charles Garth took up his duties with a zeal which continued 
unabated for many years, but which, in the early stages, resulted 
in a certain fussiness and produced letters of prodigious length. 
He thoroughly identified himself with the interests of South 
Carolina ; ‘I . . . as Minister of the Province ’ was the view he 


took of his own position. In the same letter (14 August 1762) 
he wrote : 


I most heartily wish I may be so fortunate as to procure that satisfaction 
for the Province her own most sanguine wishes can suggest, the duty of 
my station prompts this wish no less than the relationship I stand in to 
gentlemen residing here of considerable property in Carolina, and from 


whom I have heard drop complaints similar to those committed to my 
care. 


As ‘ Minister’ in Great Britain for South Carolina, he went to 


call on Lord Bute, armed with a letter from his father, the 
member for Devizes : 


Since I came to town I have been to pay my compliments to the Earl 


of Bute, now First Lord of the Treasury, to acquaint him with the appoint- 
ment of the Province, and to present a letter from my father to desire his 
Lordship’s countenance to the Province of South Carolina and its Agent 


that I may approach their Lordships when they assemble on business with 
better grace.? 


While John Garth was generally absent from the house of 
commons, Charles Boone and J. E. Colleton gave Charles Garth 
the support he required—Colleton having promised him ‘all the 
assistance in his power in parliamentary business’.? ‘I have 
desired the favour of Mr. Colleton and Mr. Boone and other 
Members to attend the Committee of Expiring Laws’, wrote 
Garth in the same letter, ‘ that with their assistance and support 
we may have a report from the Committee to the House in favour 
of its continuance of the bounty on indigo for a longer term.’ 
Or again, on 7 January 1764, he wrote, in reference to an applica- 
tion concerning the export of rice, that he would not ‘ resolve 
one way or the other without the sanction of Mr. Colleton’s 
sentiments, Mr. Boone’s, and Mr. Middleton’s and others princi- 
pally interested in this application and who heartily espoused it ’. 

Charles Garth as agent for South Carolina received a salary 

1Charles Garth to the committee of the commons house of South Carolina, 14 
August 1762. 


2 Letter from Charles Garth to the committee, undated in the letter-book, but 
placed between one of 7 February and another of 30 April 1763. 
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of £200 a year, with reimbursement of expenses and additional 
payment for the more considerable transactions.1 But a sincere 
pride and interest in his work influenced him more than money 
considerations—there is no reason to suppose that his manner 
of treating the question of his emoluments was actuated by 
shrewd calculation or insincere modesty. The delicacy he evinced 
in this matter was unusual, almost uncalled for, in the eighteenth 
century, and reminds one of his father’s shy, reluctant applications 
to Newcastle. 

By the end of July 1763 a year’s salary had become due, and 
on the 30th Garth sent his account to the South Carolina com- 
mittee, setting down the several memorials he had drawn up: 


... LT have omitted to rate them, chusing rather to leave it to the Assembly 
to do therein as they shall think proper, and they may think I merit. . . . 
There is another circumstance mention’d therein but not estimated, my 
attendance and time for 6 weeks almost every day for 4, 5, and 6 hours 
a day... .I shall only add, which I hope I may without being liable to the 
censure of attempting self-praise or applause, that I believe few agents 
have taken more pains or been more indefatigable . . . than I have since 
I have been made choice of in the very handsome and particular manner 
I was call’d upon by the Assembly of 8. Carolina : and which I confess will 
ever engage my wishes and attention to the interest of this community as 
far as my abilities can serve me.—I could have wished the order (mention’d 
in my account) had not been sent to Mr. Nutt,? as it looks as if the Com- 
mittee were doubtful of my inclination to advance any money of my own 
in the service of the Province, that I cant omit to assure the Committee 
my father’s purse will always be at my service upon any commands I may 
at any time receive from 8. Carolina . . . 


—an offer which seems indeed excessive, but is explained by the 
assembly, which at that time refused to transact any business 
with the governor, being unable to vote money either for the 
salary or the disbursements of their agent. Garth took this in 
a very handsome way. ‘As to my salary, &c., gentlemen’, he 
wrote on 19 November 1763, ‘there was no necessity for any 


1Jn the act appointing him to the agency, the salary is described as ‘ over and 
above all such reasonable charges and disbursements as he shall be put unto on account 
of his said agency ’ (Statutes, iv. 165). Similarly, James Wright in the act appointing 
him agent for South Carolina (19 November 1756) had been given a salary of £200 
a year ‘ besides his reasonable charges and disbursements on negotiating affairs of the 
said inhabitants ’ (ibid. p. 34). 

2 Undoubtedly John Nutt, a London merchant and banker, married to a daughter 
of James Crockatt, a merchant trading to South Carolina, who in 1738 was a member 
of the council of the province, and about 1755 agent for the province in Great Britain. 
About Nutt see Hunter, Familiae Minorum Gentium, p. 745, and about James Crockatt, 
The Acts of the Privy Council (Colonial), 1720-1745, pp. 837-8, and J. Chamberlayne, 
The Present State of Great Britain (1755), Book m, p. 60. James Crockatt and John 
Nutt were both among the signatories to the memorial in favour of a bounty on hemp 
grown in the colonies, mentioned below, 
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the least apology, I am only sorry you have occasion to make 
any.’ The necessary funds were not provided until by the vote 
of 6 October 1764, which was passed after Thomas Boone had 
left the province, and which covered the two years, 1762 and 
1763.1 


On 25 August 1764, Garth, having thanked the house of 
assembly for ‘a very flattering and most distinguishing com- 
pliment ’ paid him in acknowledgement of his ‘ conduct in the 
execution and discharge of the duty of ... Agent for the 
inhabitants of South Carolina ’,? wrote : 


In my own charges I have pursued the plan I adopted last year, and have 
left it to the Assembly to make what allowance they shall think proper for 
the several Memorials and long attendance in Parliament mention’d in my 
account. I have likewise mentioned a commission upon the money I 
received at the Treasury, an allowance most of the Colonies have granted 
to their Agents, I find upon enquiry from one to two and a half per cent. ; 
whatever the Assembly shall think right upon this or any other head 
I have no doubt will be satisfactory to me. . . . 

I have already said any determination of the Assembly with regard to 
money matters will give me satisfaction; they are appriz’d of my ser- 
vices; for give me leave to assure you, my zeal for the service of the 
Province proceeds from other motives than merely mercenary, the civility 


and compliment paid me by my appointment I shall ever remember with 
pleasure. . 


Again, in June 1766, he wrote to the commons house of 


assembly of Georgia, when acting for them on the dismissal of 
William Knox : * 


1 See Statutes of South Carolina, iv. 199. The following items appear under ‘ Allow- 
ance to Public Officers ’ (the sums are in the depreciated colonial currency) : 
To the Agent in Great Britain, his salary . 3 . . £1512 Os. Od. 
For his bill of disbursements and for services ‘ . - £1234 2s. Od. 


In the finance act for 1764, voted on 6 April 1765, p. 224, the items concerning 
Charles Garth appear as follows : 


‘The Agent for Great Britain, his ae from 28th July, 

1763 ° . . £1995 Os. Od. 
His bill of disbursements and for other services s (deducting 

£323 38. 84d. a received = him on account of the 

province) . 4 ‘ - 646 Os. 64d.’ 


In 1765 and 1766, the last two years for which the schedule of the finance act is 
given in the Statutes, Garth’s salary appears as £1400, the South Carolinian pound 
having been stabilized at seven to the pound sterling ; no payments for ‘ other services’ 
are mentioned, only his bill of disbursements which, in 1765, was £88 13s. 10d. sterling, 
and the next year £108 0s. 3d. 

? Conveyed to Charles Garth by Rawlins Lowndes, speaker of the commons house, 
in a letter dated 29 June 1764, enclosing an order voted by the house on the preceding 
day. 

* William Knox was dismissed by a resolution voted by the commons house of 
Georgia on 15 November 1765 (see Colonial Records of Georgia, xiv. 293); the letter 


wherein they asked Charles Garth to act for them was dated 14 December 1765 (ibid. 
pp. 317-19). 
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... L hope, it is not the intention of the Assembly that I should make any 
demand for my own trouble, time and attendance in their service; it is 
not consistent with my situation nor agreable to my way of thinking, that 
I shall beg to rest this consideration with the Assembly to do therein as 
they shall think proper, not doubting but the result of their determination 
will be perfectly satisfactory to me. 


Lastly, in a letter to Maryland written on 14 February 1767, 
replying to an inquiry what he would think ‘handsome for a 
yearly salary ’, he explained : 


... | must beg leave to decline any proposition thereon, choosing to leave 
the same to the free determination of the House of Delegates. One thing 
indeed I beg to be permitted the mention of upon this subject, by way of 
guarding against a method not suited to my education or way in life; in 
the Act of Appointment from South Carolina the Assembly gave me for a 
salary 200 per ann., and to make out a bill of all actual disbursements, 
and also of other reasonable charges in the prosecution of their affairs ; 
these charges comprehending coach hire, attendances, time for preparing 
memorials and other applications etc. etc. generally account one year 
with another to about 160 more ; as the preparing such an account is very 
unpleasant to me I have wrote to signify the same to my constituents in 
Carolina ; I know Virginia gives a salary of 500 per ann. in lieu of all 
demands to be made upon the public by their agent, except for actual 
disbursements in their service and for which vouchers may be transmitted ; 
this plan of Virginia would be more agreable to me, I don’t mean in point 
of sum, for as to that, as I said before, I must beg leave entirely to rely 
upon the House of Delegates, not doubting but their appointment will in 
every respect be perfectly satisfactory to me. 


The work on which Charles Garth was engaged in the course 
of the first year of his agency was mainly of a commercial and 
financial character. The chief matters dealt with in his corre- 
spondence were the question of a share for South Carolina in the 
money voted by the British parliament to indemnify the colonies 
for expenditure in the war ; boundary disputes with Georgia and 
North Carolina ; applications for the free export of rice to foreign 
markets, for permission to import salt from Spain and Portugal, 
for a bounty on hemp, and for continuing the bounty on indigo ; 
questions connected with the colonial paper currencies ; attempts 
to attract immigrants to South Carolina,! &c. He soon learnt 


1 Garth wrote to the committee on 30 September 1762: ‘I am afraid no great 
success will attend the notification of the Act for the Encouragement of Poor Protestants 
to become settlers in the Province. I have sent a translated copy of it to Hamburgh 
to be published in that Gazette ; we are here so drain’d of men by the long war that 
we have hardly sufficient for the manufacture and husbandry of this Island; and 
I have learnt at the Board of Trade that complaints had been sent over from Ireland 
to have a stop put to the practice of contractors from the Colonies carrying away 
the Irish Protestants, as they have too much reason already to be apprehensive of 
danger from the number of Papists resident in all parts of that Kingdom. I contented 
myself with inserting the encouragement offer’d by the Assembly in the Bristol Journal, 
which I know is forwarded to Dublin, besides publishing it in such of the London 
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that it was not wise to have ‘ too many irons in the fire ’ and run 
the risk of failing ‘ to bring any to maturity ’, an excessive number 
of applications being liable to create an ill impression in the house 
of commons. Nor did he find it easy to get money out of the 
Grenville government, an administration bent on economy : 


I have of late frequently heard that a principal object with the present 
Ministry is to reduce and curtail many expenses of Government, and to 
adopt a system of economy in the management and disbursement of the 
public money ; either owing to this principle or not, that our applications 
for relief and assistance at that Board [of the Treasury] have been so 
coldly received. ... 


‘Happily for this country, the real and substantial, and those 
are the commercial interests of Great Britain, are now preferred 
to every other consideration ’, wrote in 1764 Thomas Whately, 
M.P., joint secretary to the treasury ; ! whilst Comptroller Weare 
explained that colonies were not ‘ planted with a view to founding 
new empires, but for the sake of trade ’.2 Consequently, in 
colonial matters, the views and wishes of the merchants carried 
very considerable weight with parliament and government 
boards, and their support was solicited by the agents for petitions 
from the colonies. Where the interests of the colonies seemed at 
variance with those of the English merchants, e.g. over mercan- 
tilist restrictions on colonial trade, the agents tried to convince 
the merchants that other and greater advantages would accrue 
to them from a freer trade, and endeavoured to gain at least 
their acquiescence before bringing such matters into parliament. 
This policy of mutual adjustment was favoured by both sides, 
for trade created a fundamental community of interests between 
them—the welfare, the paying capacity, and the goodwill of the 
colonial customers being an obvious concern of the British mer- 
chants. Moreover, some of these merchants were themselves of 
colonial extraction, had lived in America, or owned property in 


papers that have the largest demand for from the country.’ For the prohibitions 
to enlist immigrants from England and Ireland for America, see Acts of the Privy 
Council (Colonial), 1745-1766, pp. 532-3 and 758. The idea that Great Britain was 
drained of men was common at the time. Lord Sandwich wrote to Count Bentinck 
on 18 October 1763, in reply to a letter about recruiting for the Scotch corps in the 
Dutch army : ‘I fear it will meet with great difficulties ; this country is so exhausted 
of men by the immense destruction of the last war; that we are apprehensive of 
giving too much encouragement to engage settlers in our new Colonies; or to do 
anything that will carry people out of the Island... .’ (Sandwich MSS. at 
Hinchingbrooke). 

1In his pamphlet on The Regulations lately made concerning the Colonies ; this 
pamphlet, ascribed in the British Museum Catalogue to John Campbell, LL.D., was 
by Thomas Whately (see Bowdoin-Temple Papers, Massachusetts Historical Society 
Coll., ser. VI, ix. 77). 

2“ Letter to the Rt. Hon. the Earl of ...’ Published in the Mass. Hist. Soc. 
Coll., ser. 1, i. 





638 CHARLES GARTH, October 


the colonies. They thus formed a quasi-constituency in Great 
Britain for the agents, the quasi-representatives of the colonies. 
In the City, their coffee-houses which came to be known, e.g. 
as the New York or the Carolina coffee-house, were clubs to which 
colonial agents resorted to discuss and arrange matters, big and 
small.1 Co-operation between colonial agents and merchants 
was firmly established long before the stamp act, the Townshend 
duties, and pressure from the colonies through non-importation 
agreements brought it into nation-wide prominence. 

About the time of Charles Garth’s appointment to the agency, 
South Carolina was petitioning for free trade in rice, a staple 
product of which the export (unless directed to ports south of 
Cape Finisterre) was confined to the British market. Such an 
application naturally aroused apprehensions among the British 
merchants, the intermediaries in this. round-about trade, and 
Charles Garth found it necessary to waive the request for direct 
trade to European markets, which, as he explained to his South 
Carolina constituents,? would have been opposed by the mer- 
chants ‘ benefited by the commissions ’ ; whereas an application 
limited to America and the African Islands had the support of all 
the Carolina merchants in London, and would, he hoped, receive 
it also from Bristol. On 7 February he applied to the Bristol 
merchants for ‘an order to wait upon Mr. Nugent [member for 
Bristol] on this occasion to desire his attendance and support ’, 
explaining, among other things, that an extension in the culture 
of rice, which was bound to result from freer trade in it, would 
increase the demand for slaves—‘ the advantages thence arising 
and flowing must be obvious to gentlemen in this branch of trade ’. 
Meantime Sir William Meredith, M.P. for Liverpool, probably at 
the instigation of Garth, took up the matter with his own con- 
stituents, ‘setting it in the true light’. In spite of opposition 
to the measure, the joint efforts proved partially successful, and 
this, although ‘the laws of trade with their several restrictions 
and regulations appointed’ were in ‘such high repute and 
estimation ’ that there was ‘ great unwillingness to infringe the 
least thereof ’. 

When Charles Garth, together with other colonial agents, 
petitioned the treasury and the board of trade for a bounty 
on hemp grown in the colonies, each of them approached the 
merchants trading to the colony he represented. 


1To give an illustration of minor routine work—Charles Garth wrote to South 
Carolina on 29 October 1763: ‘ . . . Hearing the Nightingale [a convoy ship] was not 
ready at the time promised, I thought it my duty to attend the merchants at the 
Carolina Coffee House with an offer of my services at the Admiralty to procure such 
quickening orders as they might think proper to instruct me with... .’ 

*In a letter undated in his letter-book, but placed between one of 7 February 
and another of 30 April 1763, 
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I... have prepar’d a Memorial accordingly, which has been approv’d 
by the Agents, and we have got it signed as you will see by almost all the 
merchants trading to America, except those who have seats in Parliament, 
and who, as being to be judges, could not with propriety or decency make 
themselves parties by signing it. 


The memorial bore the signatures of 102 firms, among them David 
Barclay and Sons, Trecothick and Thomlinson, Sargent, Aufrere 
and Co., Anthony Bacon, and Capel and Osgood Hanbury.? It 
was favourably received by the board of trade, ‘ who are inde- 
fatigable in their duty and whose conduct is so generally 
approved ’.® 

The Grenville administration, though convinced of the im- 
perative need for economy after the long and costly war, none 
the less did grant bounties on colonial produce where consistent 
with the mercantile theory, in which they firmly believed. But 
the same theory made them jealously guard British commercial 
interests against foreign competition. Thus when Charles Garth, 
together with the agent for Virginia, petitioned that the colonies 
should be allowed to import salt from Spain and Portugal, they 
were asked by the board of trade to withdraw their application 
because great salt works had lately been established near Liver- 
pool, and should not be discouraged ; and the agents complied 


with this request.4 There was a system of reasonable and friendly 
‘give and take’ between agents, merchants, and the govern- 
ment ; and as Garth on one occasion explained to his Maryland 
constituents, the agents had to be allowed a certain latitude in 
this game : 


... in the prosecution . . . of all your instructions at any time to be sent 
me, I must crave leave to exercise a like power of discretion which the 
Province of Carolina have ever repos’d in me, that of judging of the par- 
ticular and most reasonable oppertunities of solliciting such matters as 
they may have at any time recommended to me, and of prosecuting or not 
accordingly.5 


Naturally, in matters such as colonial paper currencies, which 
unfairly affected the interests of British creditors, the agents 
could hardly expect much support from the English merchants. 
But even so, in 1764 some friends of the colonies endeavoured to 
reach an acceptable compromise, and the Grenville administration, 


1Charles Garth to the committee of South Carolina, 20 November 1763. 

? The memorial is published in the Acts of the Privy Council (Colonial), 1745-1766, 
pp. 646-8. John Thomlinson, junior, was in Parliament, but it was the firm, and not 
he in his individual capacity, who signed the memorial. Sargent and Bacon shortly 
afterwards entered parliament at by-elections, and Trecothick and Aufrere at the 
general election of 1768. 

* Charles Garth to the committee of South Carolina, 27 January 1764. 

4 Ibid. 5 Letter dated 14 February 1767. 
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subsequently so much decried because of the stamp act, seems to 
have treated the matter in a thorough, conscientious manner. 
On 25 February 1764 Garth reported that various people had 
been consulted by the board of trade, among them ‘all those 
who had [been] or now were (and in England) Governors in any of 
His Majesty’s Colonies’. The decision of the board of trade was 
then announced to the agents—‘ we desir’d a few days to confer 
with each other, and to consider the subject amongst ourselves ’. 

In March 1764 the matter was brought before the house of 
commons : 


I have reason to believe we should have heard no more of it this year, 
had it not been for a Mr. Anthony Bacon 4 (a North Carolina merchant) 
who had mooted that point with us before the Board of Trade ;? since 
that time he has procur’d himself to be elected for Ailesbury, and on the 
29th of March started the question in the House. 


Charles Garth tried to delay the matter and provided several 
members with arguments against the proposals made on it. But 
on 4 April, Anthony Bacon moved for permission to bring in a 
bill, and Mr. Rice, a commissioner of trade, seconded ; Peregrine 
Cust, a London merchant (a brother of the speaker of the house 
of commons, Sir John Cust), and Sir William Meredith opposed 
the motion. Charles Townshend ‘thought the Colonies ought 


to have some currency that should be legal tender under proper 
regulations ’, but considered that the evils complained of required 
the immediate interposition of parliament. 


After a debate for some time the Commissioners for Trade propos’d to 
Sir William Meredith and our friends that the present Bill should be 
confin’d to the single point of preventing the Colonies for the future from 
passing Acts issuing paper bills with the clause of legal tender, but not to 
affect or set a period to any at present subsisting: Sir William Meredith 
came to me in the gallery to acquaint me with the proposition made and 
as the sense of the House was strong in favour of restraining the provinces 
of this power, we [Garth and some other agents] thought it better to close 
with the proposition. . . . 


The scene supplies a remarkable example of colonial quasi- 
representation in Great Britain: a proposal for compromise 
made by the board of trade to the member for Liverpool ; 


1 About him see my essay in the Journal of Economic and Business History, 
November 1929. 

2In the Acts of the Privy Council (Colonial), 1745-1766, there is a memorial of 
London merchants trading to Virginia (p. 641) complaining of the Virginian paper 
currency in which debts to them were discharged, and a petition of London merchants 
trading to North Carolina of a similar character (p. 646), both signed, among others, 
by Anthony Bacon. In the Virginian memorial as published in the Acts of the Privy 
Council Bacon’s signature is misread into ‘ Anthony Baun & Co.’. Both memorials 
are undated but placed under 1764. 
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communicated by him to the agents in the gallery ; and accepted 
by them on behalf of the colonies. 

The working of this quasi-representation by agents, merchants, 
and members connected with the commercial community in 
Great Britain, similarly appears in the case of the mutiny act for 
North America. The mutiny bill, wrote Charles Garth to South 
Carolina on 5 April 1765, 


I think of so much importance and so interesting to every thing a subject 
can hold dear and valuable; that I have taken every oppertunity of 
giving it all the opposition in my power. It has been twice the subject of 
four or five hours debate already. . . . I have sent to the merchants to 
acquaint them with the purport.of it, leaving it to their discretion what 
steps they will choose to take but not without a hint what I think their 
friends in America have a right to expect from them upon this occasion. 


He concerted his action with his friend, Mr. Montagu, agent 
for Virginia, and as the house stood adjourned till 19 April, hoped 
that in the meantime ‘gentlemen connected with America’ would 
pay due attention to the subject. 


The merchants stirring I am persuaded will have weight with Parliament, 
some of them, I believe, will, as some of the gentlemen in the Philadelphia 
trade have done me the honour to thank me for the resolution I have 
declar’d of opposing it in every stage. 


When finally the mutiny bill was passed, it was ‘of a very 
different nature ’ from what had originally been proposed. 


In consequence of the intimation I mentioned in my last to have given 
to the merchants, I received a polite message requesting me to give them 
a. meeting, which I obeyed with pleasure, and explained to them the 
purport of the Bill offer’d, with such reflections as occurr’d to me thereupon. 
The result of that meeting was, the body of merchants trading to America 
appointed a select Committee to meet every evening to consider of the 
most effectual method to avoid a measure so oppressive in its tendency, 
and Mr. Glover, a very respectable Member of Parliament,? and myself, 
were requested to attend as often as we should have it in our power. 


The committee agreed that Garth and Glover should wait upon 
Mr. Grenville : 


Mr. Grenville gave us an audience of two hours and dismissed us with the 
assurance, that he would talk with the Secretary at War upon it, and 
endeavour that the Bill should be altered to our satisfaction. 


1 By this time Charles Garth was a member of parliament. 

* Richard Glover, M.P. for Weymouth, a London merchant returned through 
the influence of Bubb Dodington and originally attached to Lord Bute. About him 
see The Dictionary of National Biography. 

* Charles Garth to the committee of South Carolina, 25 May 1765. 

VOL, LIV.—NO, CCXVI. Ss 
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Two days later Garth received a letter from the secretary at war, 
Welbore Ellis, making an appointment, to which Garth took 
Benjamin Franklin and Jared Ingersoll with him, ‘as gentlemen 
perfectly well acquainted with the northern Colonies ’. 


Mr. Ellis went through the whole Bill with us, and altered those parts we 
excepted against to our satisfaction.: I communicated the alterations to 
the merchants and the rest of the Agents, who approving thereof, the Bill 
was passed agreably theretinto, without any further opposition. .. . 


Lord Shelburne, writing to Lord Chatham a few years later, 
after mentioning that it had been the intention to give power of 
billeting on private houses as had been done in the war, added 
the significant remark: ‘It was altered by the merchants and 
agents, who substituted empty houses, provincial barracks, and 
barns, in their room, undertaking that the Assembly should supply 
them with the additional necessaries . . .’.1 

The success of the common action of the merchants and agents 
was commemorated by an entertainment given by the merchants 
to Charles Garth and Richard Glover, at the King’s Arms Tavern 
in Cornhill, in acknowledgement of ‘ their zealous endeavours and 
ready assistance in the last session of parliament to prevent the 
soldiery from being billeted upon the private houses of their 
fellow-subjects in America ’.? 

To return to Charles Garth’s personal history: in 1763 he 
obtained from George Grenville a place of profit under the govern- 
ment, which his father had so often ineffectually solicited from 
the duke of Newcastle ; he was appointed ‘king’s agent’ for 
Georgia, with a salary of £350 a year. The work and purpose of 
the office had practically disappeared with the establishment of 
self-government in the colony, but, as in the case of Nova Scotia, 
the government agency was continued as a sinecure at the expense 
of the British taxpayer. Had a true representative character 
attached to this office, it would not have been possible for Garth 
to accept it—South Carolina was at that time engaged in a 
frontier dispute with Georgia, and no one could have acted 
simultaneously for both.® 


1 Letter from Shelburne to Chatham, 16 February 1767, published in Lord Fitz- 
maurice’s Life of Lord Shelburne, i. 311. 

2 Lloyd’s Evening Post, 16 August 1765; quoted by F. J. Hinkhouse, The Pre- 
liminaries of the American Revolution as seen in the English Press, 1763-1775, p. 47. 

? When subsequently Georgia appointed Garth its agent, the governor, James 
Wright, used that incompatibility as a pretext for refusing to concur in the appointment 
(see The Colonial Records of Georgia, xiv. 520). A similar objection was urged against 
Richard Jackson, when, on the dismissal of William Bollan, he was proposed for the 
agency of Massachusetts. James Otis wrote to Jasper Mauduit on 28 October 1762: 
‘Mr. Jackson being agent for Connecticut, to say no more, was sufficient to defeat 
his choice ’ (see Jasper Mauduit, Mass. Hist. Soc. Coll., xxiv. (1918), 78). 
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His Majesty having been graciously pleased to appoint me his Agent 
to the Province of Georgia in the room of Mr. Martyn deceas’d [wrote 
Garth to South Carolina on November 20, 1763] I think it my duty to 
take the earliest oppertunity of communicating it to you, lest on hearing 
it any gentlemen of Carolina should think I had accepted an office incom- 
patible with my duty to you, which is by no means the case, the office of 
His Majesty’s Agent being of a very different nature to that of Provincial 
Agent. The concerns of Georgia will be taken care of by Mr. Knox, 
provincial agent made choice of by that province, His Majesty’s business 
only falls within my department. .. . 


And in a letter of 7 January 1764, in connexion with a petition 
planned by the agents, Garth remarked : 


Whether the Provincial Agent for Georgia will undertake for his Province, 
I dont yet know, my office for that colony being principally confin’d to 
the receiving and issueing the money granted by Parliament to defray 
the expenses of that government; I have no discretion to exert on their 
behalf, since they dont entrust their concerns to the King’s Agent. . . . 


Thus there was no incompatibility between these two offices ; 
truly embarrassing, on the other hand, was the position in which 
Charles Garth was placed by the dispute between Thomas Boone 
and the assembly. The committee of correspondence of South 
Carolina, to meet his difficulties, wrote to him on 14 February 
1763 : 1 


We are well assured of your having the tenderest regard for the liberties 
and privileges of your fellow subjects, and have not the least doubt of 
your alertness and diligence as agent for the inhabitants of this province 
on this pressing occasion, we are certain you will use all the means in your 
power to have the matters . . . timely, properly, fully and clearly repre- 
sented. 


In reply, Garth promised to do all he could for their service— 
‘no tie of friendship will either influence or make me unmindful 
of the obligation I owe and the duties thence resulting ’ ; ? ‘ not 
the least delay shall be given to the punctual execution of your 
commands : unpleasing as the task is in the situation I stand . . .’.8 
Indeed, he endeavoured ‘literally to pursue’ their instructions, 
and tried, whenever possible, to take the South Carolina mer- 
chants for witnesses of his activities so that the province might 
receive independent accounts of them from third persons. Thus, 
when about to present to the duke of Bedford, then president of 
the council, the assembly’s petition to the king, he desired the 
merchants ‘ as gentlemen interested in the province ’ to accompany 
him ; but they, though ‘ exceeding desirous of manifesting every 


1 Published in the pamphlet A Full State of the Dispute betwixt the Governor and 
the Commons House of Assembly of His Majesty’s Province of South Carolina, in America 
(1763). 

? Letter of 30 April 1763. 3 Letter of 19 November 1763. 
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proof ... of their regard to . . . their friends and correspon- 
dents in Carolina, yet having doubts as to the propriety of their 
attendance on this occasion ’, declined, assuring him at the same 
time that they had no doubt of his ‘ acting for the service of the 
Province ’.1 Similarly, as soon as the day was appointed for the 
hearing of the case before the board of trade (13 July 1764), 
‘I went to the Carolina Coffee House to give notice thereof, that 
the gentlemen of the Province now in London, and the merchants, 
might be appriz’d thereof, but notwithstanding the Board was 
thinly attended: having notify’d at the Plantation Office I 
expected many gentlemen, seats were politely ordered in the Board 
Room ’.? Indeed, if anything, he overdid it in applications and 
protests, e.g. against the report made by the board of trade on 
16 July, which was on the whole favourable to the assembly, 
though censuring it for having suspended public business. As 
he put it himself, ‘ in the situation I stand, I had rather be thought 
to err in doing too much than too little’. His activities received 
full recognition from the South Carolina assembly—and soon his 
zeal was to be directed to more serious purpose ; the theoretical 
discussions about Governor Boone—for they were nothing more 
than that after his recall—died a natural death at the time of the 
infinitely more momentous events to which the stamp act gave 
rise. 

In March 1764, when the budget resolutions were brought into 
the house of commons, of which the fifteenth foreshadowed the 
stamp act, Charles Garth was not yet a member of the house and 
had to follow the debates from the gallery ; but by the time it 
came up as a bill, in 1765, he had, on his father’s death, succeeded 
to his seat at Devizes; and on 6 February 1765 he was one of 
the minority of 49 who voted against the stamp act. He wrote 
to the South Carolina committee on 8 February 1765: 


. .. I have succeeded in my election for Devizes; I had to contend with 
a very powerfull antagonist in Sir Thomas Fludyer who by means of his 
trade, as a cloth factor, had established an interest with the clothiers in 
that country against me.—My situation as before, as Agent for Carolina 
and Crown Agent for Georgia was agreable and beneficial enough to have 
contented a more ambitious man. But my father’s death made a vacancy 
in the borough he represented, the credit of succeeding him influenced me 
upon this occasion, I acknowledge; but this, gentlemen, permit me to 
assure you was not the sole motive of opposing a very opulent antagonist, 
and relinquishing, when my success was doubtfull, a tolerably lucrative 
sinecure in the agency of Georgia.4 At this juncture, when the most 


1 Letter of 19 November 1763. 

2 Letter of 20 July 1764. 3 Ibid. 

* He resigned it, as it was incompatible with a seat in Parliament, on 11 January 
1765; see Treasury Papers in the Record Office, T. 29/36, p. 187. 
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important interests of the Colonies are to be agitated in Parliament, I 
thought the best return I could make the Province for the favours it has 
conferred, and the confidence it has reposed in me, was to place myself if 
possible in a light of consideration that would always procure me at least 
attention to my applications: this opinion determin’d me; and if the 
benefit to be deriv’d to you is at all equal to my expectations, I shall have 


no regret in having sacrificed a competency to that sense of gratitude with 
which I am etc. 


Charles Garth, as his father before him, sat for Devizes on 
his own interest, supported by the influence of the families of 
Willy and Sutton ; and with justifiable pride he referred, in a letter 
to South Carolina on 5 April 1765, to ‘the independent seat 
I have this day the honour of in the British Parliament’. His 
election, which took place on 15 January 1765, was hotly contested, 
but he carried it by 17 votes against 10 for Sir Thomas Fludyer. 
There was a great riot upon this occasion ; George Sloper (Mayor 
of Devizes in 1781) writes in his unpublished Diary : ‘ Fludyer’s 
great mob, Monday, January the 14th, the evening before election, 
broke the windows of the houses of most of Mr. Garth’s friends ’.1 
The strength of the Garth-Sutton alliance was shortly put to a 
second test ; in a letter to South Carolina on 25 May 1765, Garth 
mentions having received ‘a summons to Devizes, in consequence 
of the death of my colleague [William Willy, M.P.], to support 
his nephew and my particular friend [James Sutton] against Sir 
Thomas Fludyer and two other candidates’. Their joint interest 
proved once more successful, and during the next fifteen years 
they do not seem to have encountered any further opposition in 
the borough. In June 1765 Charles Garth was chosen recorder of 
Devizes in succession to his father. 

Charles Garth had now two sets of constituents, which was 
occasionally made a reproach to him by his opponents in the 
house of commons, but which he himself by no means considered 
in that light. During the struggle over the mutiny act, he wrote 
to his American constituents: ‘I... upon this occasion truly 
feel myself equally representative of this province of South 
Carolina and of Devizes in Parliament’. The quasi-representa- 
tion of the colonies by means of agents in parliament was clearly 
present in his mind, and whatever the relative weight of the 
various considerations may have been which had determined him 
to stand for parliament, his membership was undoubtedly 
advantageous to South Carolina. It was to the interest of the 
American colonies to have politically influential men for their 
agents, and on 10 April 1770 John Stafford, minister of the 


1 Quoted from an extract sent to Captain William Godsal by the late Mr. Edward 


Kite, a Devizes antiquary, who occasionally supplied Mr. Godsal with information 
about the Garth family. 
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Independent church in New Broad Street, London, wrote to 
Dr. Jeremy Belknap, minister at Dover, New Hampshire : 


Mr. Dennis De Bert,! my near neighbour, died last Tuesday morning. 
But I don’t imagine the agency of the colonies which was in his hands can 
come into worse, as he was a man of no influence, being poor, and I suppose 
will prove insolvent. 

If the colonies had greater men agents, they would have been treated 
in a very different manner.” 


And when Benjamin Franklin was proposed as successor to 
De Berdt, Samuel Cooper wrote to him from Boston, on 6 Nov- 
ember 1770, that one of the arguments urged by his opponents 
was that he was already ‘ agent for other provinces and we ought 
to enlarge the number of our friends’. The provincial agencies 
were the only offices in Great Britain in the gift of the colonies ; 
it was important to have influential men to discharge their 
functions, and, at the same time, they could be used to secure 
the interest and co-operation of such men. 

I conclude this essay with a few samples from Charles Garth’s 
correspondence with his constituents in South Carolina, and I 
reproduce as such several letters of 1764-5 which gave an account 
of the preparatory stages and of the passing of the stamp bill. 
Their text is taken from the typewritten copies of Charles Garth’s 
letter-books at Haines Hill. 

The first is a letter written to the committee of correspondence 
of South Carolina, 5 June 1764: 


Gentlemen, 


Since I wrote last, the several Agents for the Colonies in America 
have had a meeting to consider of the steps proper on their part to be 
taken, in consequence of the Stamp Bill being postpon’d to the next Sessions 
of Parliament : in duty to our constituents to procure the best intelligence 
possible and as a mark of respect for the candour shown in not hurrying 
a measure so interesting to the subject in America, we came to a resolution 
of waiting upon Mr. Grenville. 

On the 17th of May we attended him, and after expressing our thanks 
for waving the intended bill in the last session, upon the principle of giving 
the Colonies the oppertunity of knowing the intention of Government 
that they might be able to remit their several objections for the considera- 
tion of Parliament, we acquainted him with our wishes that he should be 
pleased to let us have copies of the Bill to transmit to America, in order 
that our respective constituents might have the whole, both substance and 
form under their deliberation, when they would be far better able to 


1 Agent for Massachusetts. 
® Mass. Hist. Soc. Coll., ser. vi, iv; Belknap Papers, pt. iii, p. 41. 
3 In Sparks’ edition of Franklin’s Writings, vii. 490. 
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determine whether or how far, to approve or disapprove.—Mr. Grenville 
told us it was impossible for him to comply with our request, as the Bill 
was not yet thoroughly digested, and assured us that his motive for deferring 
it sprang from a desire of shewing his regard to the subjects in America, 
by previously consulting them on a measure, that if the principle upon 
which it was grounded should appear fair and just in itself, he believed 
could have the fewest objections of any that could be proposed :—the 
expence of maintaining, protecting and defending America, it was but 
natural for America to bear at a time when the revenue of the Mother 
Country stands in need of every relief and assistance to be had, in order 
to lessen and diminish as much as possible the immense load of debt upon 
the nation, that it may be able to exert itself upon every necessary occasion 
with that vigour, which the Colonies have happily experienced, and will 
at all times find essential to their immediate interest and wellfare. The 
method of raising this relief from America had employ’d much of his 
attention, from a desire of doing it by means the most easy and least 
exceptionable to the Colonies; the raising it within themselves and ap- 
propriating it would have been attended with very many difficulties even 
if it could be suppos’d that 26 colonies (including the Continent and West 
India Islands) would all have adopted such a recommendation, and which 
in case of refusal to enforce the power of Parliament must have been had 
recourse to, whereas his intention by this delay was to have the sense of 
the Colonies themselves upon the matter, and if they could point out any 
system or plan as effectual and more easy to them, he was open to every 
proposition to be made from the Colonies, but when the subject had been 
fully considered by them upon its proper grounds and principles, and no 
other method should upon the whole be suggested so proper for America 
in general, it would be a satisfaction to him to carry it into the House with 
their concurrence and approbation. Objections of inability might possibly 
come from some Colonies, but, he believed, would have very little weight 
with Parliament ; and with regard to the power of Parliament, the sense 
of the House of Commons had been sufficiently declaratory thereof, even 
if there had been no precedent of a revenue from America granted to the 
Crown by Act of Parliament, meaning the Act establishing a Post Office at 
New York.—We then took the liberty of asking him (upon supposition of 
concurrence in the Colonies to the mode) if he had either determined in his 
mind what things he should make subject to this Stamp Duty, and whether 
the stamps, to be directed, were to be as high as are by law imposed in 
Great Britain, or what proportion they would bear, as it seemed to us to be 
unreasonable that if stamps were to be as great as in England, they should 
be so high, the object of Government being nothing more than as it were 
a reimbursement for the expence annually incurred on account of the 
American Dominions, which £400,000 would amply satisfy, and towards 
raising the same the Duty Bill last Sessions must not be forgot, the Legis- 
lature having so appropriated the income that redounds to the revenue 
from the duties therein impos’d: Mr. Grenville believed upon the plan 
thought of the objects for the Stamp Duty would be as extensive, but what 
the rate of the stamps might be, was not determin’d, and added he should 
be very ready to consult with us before the meeting of Parliament thereon 
to receive any propositions we might in the mean time be instructed upon by 
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our respective constituents with regard to these points, if our Assemblies 
should, as he could not doubt, upon a due consideration they would, 
transmit us instructions with their assent to the plan for levying this 
money in the American Dominions.— 

Having thus given you the substance of what pass’d upon that occasion, 
I shall hope for your pardon in submitting a remark that occurs to me: 
in my last I hinted at a measure that might possibly be preventive of the 
imposition of this tax by the Parliament of Great Britain; I have since 
learnt that a law of this kind is already in force within the Island of Jamaica 
a repeal of which I hear, is to be recommended, but if not repeal’d will 
not delay or hinder the intended Bill being brought in the next Sessions, 
if no better or more effectual mode shall in the interim be suggested from 
the Colonies.—That the privileges of the Colonies should at all times have 
a due regard paid them from hence, is a measure I hope always to see 
adher’d to, not more because as Agent for a very capital and flourishing 
Colony, it is my duty to adopt such notions, than that in my private 
opinion I think a contrary conduct will endanger the liberties of this 
country equally with those of the Colonies: but whether upon the whole 
you will think it inconsistent. with your privileges to let this measure go 
down without opposition, or whether you shall be of opinion that giving 
your assenting in form, having in the Assembly consider’d of the nature of 
the tax as signify’d unto you to be proposed in Parliament previous to its 
being carry’d into the House may not establish a precedent, of being 
previously consulted on all occasions that a Revenue Bill may be thought 
of in which America may be affected, may be a question not altogether 
unworthy consideration, I mention assent, as should an opposition prove 
fruitless, it may make such a consultation upon future occasions appear 
not so proper, and there seems more likelyhood of inefficacy from opposition 
to the intended proposition as the sense of Parliament appear’d so strongly 
in approbation of the principle of some tax in America for its own support 
and protection.—But whatever your opinion and resolution shall be, give 
me leave to assure you I shall obey your instructions with equal alacrity ; 
I have only to add the sooner those arrive will on many considerations be 
better, and at the same time a singular satisfaction to me. 


I have the honour to be, gentlemen, etc. 


The original by Captain Ball, The Two Friends. Duplicate by The 
American, Captain Coombes. Dated 5th of June 1764. 


During the next few months the letters from Charles Garth 
deal mainly with the case of the house of assembly against 
Governor Boone, and it is more than half a year later, on 26 
December 1764, that Charles Garth returns to the subject of the 
proposed stamp act. He writes: 


The directions for opposition in conjunction with the agents for the 
other Colonies to the laying a Stamp Duty or any other tax by Act of 
Parliament on the Colonies I shall most duly observe; at present the 
agents are not all in town; I have wrote and spoke to several of them 
already in order to learn what instructions they have been furnished with 
for the regulation of their conduct the ensuing Sessions. I intend soon to 
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propose a general meeting in order to consider of the proper steps to be 
taken in case the intended Stamp Bill should be brought into Parliament, 
for my opinion is as the Colonies oppose, they ought to oppose upon a 
point of this importance in such manner as most to command the attention 
of the Legislature. It will be unnecessary to make particular observations 
upon the arguments you have furnished me; I think them so full and 
particular that whenever call’d for I shall have sufficient matter from 
whence to frame my petition. Tho’ the House seem’d last year to express 
themselves so strongly upon the power of Parliament, I conceive the 
Colonies have a right to dispute (unrepresented as they are) and may, the 
exertion of a power like this which is thought of, without disputing the 
general superintending power of Parliament over every part of the Do- 
minions subject to the Crown of Great Britain in cases where for the good 
of the whole its execution should be made necessary, but this cannot be 
said to be that case. 


By 8 February 1765, when Charles Garth returns to the 
subject of the stamp bill, he has entered parliament in succession 
to his father. He writes : 


My time has been a good deal taken up since I came to London in 
meeting and consulting with the agents as to the mode and measure of 
opposition to be given to the Stamp Bill, all of us having instructions 
to support the rights and privileges of the Colonies and to dispute as it 
were the power of Parliament, it became necessary for those agents who 
were not in Parliament to learn if petitions disputing that power would be 
receiv’d in the House, in the mean time if possible to ward off the intended 
blow, as most of the Colonies had signify’d their inclinations to assist their 
Mother Country upon proper requisitions from hence, though at present 
labouring under a heavy debt, it was agreed it might have a good effect 
to have that inclination made known to Administration, for that purpose 
Mr. Jackson, Mr. Franklin, Ingersoll, and myself now desired by the rest 
of the agents to attend the Chancellor of the Exchequer [George Grenville] ; 
who spoke to us with great tenderness and regard for the happiness of the 
Colonies, assur’d us of his readiness and desire to pursue such measures 
only as might give universal satisfaction, but that he was bound in honour 
to Parliament to call for the Resolution of last year ; and to propose to the 
House the carrying into execution a Stamp Duty in all America; if the 
House should think any other method of procuring assistance from America 
more eligible, he should not object to it. Accordingly on the 6th instant 
he proposed to the Committee of Ways and Means, the measure the 
House by their resolution of last year thought might be proper and neces- 
sary, that of charging certain Stamp Duties in America; the arguments 
urg’d tended to prove that the Colonies were virtually represented in 
Parliament in the same manner as those of the subjects of Great Britain 
who did not vote for representatives, sundry Acts of Parliament were 
recited that had from time to time been enacted imposing duties on the 
American subjects, that there could not be a distinction between powers 
of legislation and taxation ; accounts were produc’d of the several sums 
rais'd by each Colony on the Continent and the West Indies towards 
defraying their respective civil establishments, in the whole amounting to 
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£75,000 per annum, or thereabouts, there were likewise stated accounts 
of the several debts that the Colonies stood charged with at present amount- 
ing in the whole to £900,000 or thereabouts, all of which were to be paid 
off before the year 1769, that therefore it was but reasonable the Colonies 
should contribute at least to take off that part of the burthen from the 
Mother Country which concerned the protection and defence of themselves. 
The power of Parliament was asserted and so universally agreed to, that 
no petition disputing it will be received. The advocates for the Colonies 
therefore chose to take the sense of the House upon the question for ad- 
journing, Mr. Alderman Beckford moved it, seconded by Colonel Barré, 
and to which Sir William Meredith, Mr. Jackson and myself assisted, we 
divided the Committee about midnight, but they carry’d it against us by 
245 to 49.—In the situation I now am, I cannot present a petition sign’d 
by myself, but as soon as I see what sort of petition the House will 
receive, I shall get one sign’d by some gentlemen of the Colony now in 
England in behalf of themselves and the rest of the Province, representing 
the inability of the Province for the reasons assign’d in your letter, and 
likewise the inconveniences that may attend this measure in particular ; 
but what the success of the petitions that can be presented will be, the 
division above mentioned will, I fear, but too fully prepare you. 


The next letter is dated 17 February 1765, and is entirely 
devoted to the question of the stamp bill : 


Gentlemen, 
To what I have mentioned in a late letter of the 8th instant 
(of which I herewith send you a duplicate) I have to add that on the 13th 
the Bill for charging Stamp Duties in America was brought in, read the 
first time, and ordered for the reading a second time on the 15th following ; 
previous thereto on that day Sir William Meredith offered a petition from 
the agents of Virginia against the said bill, the subject matter of which he 
stated in his place, and mov’d for leave to bring it up; I seconded the 
motion, thereupon a debate arose whether to receive or reject it, the 
arguments for rejecting were founded on the usage and practice of Parlia- 
ment for the last 30 years unquestion’d not to admit petitions against a 
Money Bill, and a case was mention’d to this effect from the Journals which 
seemed to have settled the practice. In the Journals of the House of 
Commons of the 8th of March 1732, you will find the petition of Mr. 
Partridge, agent for the Massachusetts, against a bill then depending for 
the regulating the trade of the Sugar Colonies, rejected upon a division, 
I refer you to it, because it was much rely’d on in the debate; but this 
was not the sole reason that determin’d the fate of the petitions that were 
offer’'d. The House declared they would not suffer a petition that should 
hint at questioning the supremacy and authority of Parliament to impose 
taxes in every part of the British Dominions. The debate ended with 
the question put for leave to bring up the petition, which was carry’d in 
the negative. 
Some of the petitions that were framed in America and sent over from 
some of the Colonies to their agents, questioned the power of Parliament 
in very high tones, phrases inserted that Members very well inclin’d to 
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serve the Colonies could not be prevailed with to offer them to the House 
from a certainty of incurring the censure cf Parliament. Those of the 
Colonies who had not transmitted petitions of their own penning, have 
all in their instructions expressed themselves upon this head in such 
manner, that petitions could not well be drawn by those agents to the 
satisfaction of their constituents without suggesting a hint that the 
Colonies have hitherto been in the possession of the power of taxing them- 
selves in their Assemblies and without stating some of the inconveniences 
to be apprehended from the interposition of Parliament. 

The petition I drew up in behalf of 8. Carolina, I believe you will find 
expresses your sentiments in a decent and hearing (?) manner, by that 
means I was in hopes to have had it received; not I confess, from any 
flattering apprehension that it could have prevented the Stamp Bill 
taking place ; the division of the House the 6th instant was too unequal 
to form an idea of that nature; but if it could have been admitted, a 
precedent would have been established that would have prevented any 
future attempts to tax America, until at least the public in America had 
been appriz’d thereof: there are so few gentlemen in London at present 
from S. Carolina that I could get it sign’d by three only, Mr. Stanbrick 
and others would have added their names, but I was obliged to reserve 
them for evidence to prove the allegations thereof, had it been referred to 
a Committee ; I mention this lest from seeing so few names the Com- 
mittee might think I had been wanting or deficient in my application to 
procure a greater number; indeed a single petitioner would have been 
sufficient, the whole House being very well acquainted from what quarter 
the petition came upon my opening it; for notwithstanding the fate of 
the Virginia petition I determin’d to offer mine on the part of S. Carolina, 
and accordingly mov’d to bring it up; I was call’d upon to state the 
contents, which done, the House were of opinion it tended to question the 
right of Parliament to exercise this power of taxation, and being likewise 
against a Money Bill, was also refus’d: Mr. Jackson too moved to present 
a petition from Connecticut, but on stating it, it shar’d the same fate.— 
The Stamp Bill was then read a second time and after committed to the 
Committee of Supply.—The opposition I have given, permit me to say I 
should think meanly of myself if I attempted to claim a merit with you 
for, as being solely in consequence of your directions, and therefore you 
will pardon my repeating what I said in Parliament, that it was not because 
of the honour conferr’d on me by His Majesty’s subjects residing in South 
Carolina, but as a Member of Parliament (possessed indeed of an Agent’s 
information) I was against the measure propos’d, and should give my vote 
accordingly, induc’d thereto not only from a persuasion that this is not 
the proper time for calling upon the Province for their assistance, but 
from an opinion that the exertion of this power by Parliament was un- 
necessary, I thought other means might and ought to have been attempted 
before Parliament should have been called upon thus to assert and declare 
its sovereignty and authority. At the same time give me leave to assure 
you your directions will at all times command a due and proper attention. 


I am, Gentlemen, 
With the greatest respect, 
Your very faithful etc. 
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Next follows a paragraph in a letter dated 22 February 1765 : 


By Captain Gordon I have further to acquaint you that the Stamp 
Bill was last night finished in the Committee and ordered to be engross’d. 
The stamps mentioned in the Resolutions are nearly adhered to in the 
Bill, some few articles I endeavoured to get altered, the stamps upon the 
bills of lading, policies of assurance and wine licences I objected to, but 
could not prevail to have either struck out or diminished, but I have 
been indulg’d with a reduction of the duty upon advertisements in any 
gazettes or newspapers to 1s., and to have a clause inserted that nothing 
in the Act shall be construed to extend to charge any certificates (requisite 


to entitle persons to any bounty granted by Parliament) with a Stamp 
Duty. 


And this is the last notice about the passing of the stamp act 
in a letter dated 16 March 1765: 


My last epistle will have prepared you for receiving information by 
this letter of the Stamps Bill having pass’d, it now only awaits the Royal 
Assent. 


[I wrote this monograph more than ten years ago, and laid it 
aside in the hope of completing it some day. Of this I no longer 
see a chance, and I must therefore leave the task to other hands. 
There is a thing in Charles Garth’s later career which calls for 
an explanation: it appears from John Robinson’s accounts at 
Windsor, in the Abergavenny MSS., and at the British Museum 
(Add. MS. 37836) that for at least three years before Garth left 
parliament, he was in receipt of a secret service pension of £500 
a year (the exact date when it started is uncertain, as so far no 
secret service accounts have been traced for the preceding few 
years). JI am further informed by Mr. Maurice Schofield, a 
research student of Manchester University, who has gone through 
the division lists of the parliament of 1774-1780, that Garth’s 
name does not appear in any of the fourteen minority lists 
known to him, but that he has found Garth voting five times 
with the Government in 1778 and 1780. His colonial agency had 
necessarily come to an end with the outbreak of the American 
revolution : was a change wrought in his outlook by the revolu- 
tion or did financial need impel him to accept a new employer ? 
or, which seems most likely, was it a combination of the two ? 
The paths and development during that period of certain ‘key- 
members’ concerned with America would deserve careful and 
detailed research.] 


L. B. NAMIER. 
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The Influence of the Crown at Windsor 
and Brighton in the Elections of 1832, 
1835, and 1837 


has long been accepted that many forms of electoral 
a and influence survived the Reform Act of 1832; 
but the nature of those survivals can still make a profitable 
subject of inquiry. The influence of the Crown, in particular, 
is worth a separate study, for although the constituencies affected 
by it were few, the part played by the Crown in elections has 
obviously a wider significance than the equivalent activities of 
a private politician. 

The most favourable field for Crown intervention was in the 
boroughs of Windsor and Brighton, the public and the private 
residences of the monarch, where the electorates were small 
enough to give the royal household a tangible influence. In 
the borough of Windsor politics had long revolved round the 
contest between the ‘loyal’ voter who affected and the ‘ inde- 
pendent ’ voter who opposed ‘the countenance of the hill’. 
The first sustained encroachment on the power of the Crown 
came early in the century when Richard Ramsbottom, a local 
brewer and banker, successfully contested the borough in 1806. 
He was succeeded in his seat by his nephew. From 1810 until 
his death in 1845 John Ramsbottom sat continuously as member 
for Windsor, sharing the borough with the court interest ; by 
1832 his position was unassailable. For over a third of a century, 
therefore, Windsor, as regards one of its two members, was a 
family borough of the Ramsbottoms.’ Electoral attention was 
thus confined to the other seat. This, before the Reform Act, 
had been consistently occupied by the candidate ‘ recommended ’, 
as Stanley delicately phrased it in a speech to the Windsor 
electors in 1831, ‘. . . from a quarter to which you have in- 
variably paid that deference which is due not less to the station 
itself, than to the personal character of the illustrious individual 
to whom I may not more particularly allude’.2 But by 1832 

1C. Knight (editor of the Windsor Express), Passages of a Working Life, i. 47-9; 
Handbills Concerning the Windsor Election, Windsor, 1802; Oldfield, Representative 
History, iii. 46-7 ; Dod, Parl. Companion, 1833-45. 

2 Election of Representatives for the Borough of New Windsor, &c., Windsor, 1831. 
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the prescriptive division of the borough between Ramsbottom 
and the court no longer went unquestioned. The passage of the 
Reform Act had inspired some at least of the electorate with the 
hope of radical changes even in the shadow of the castle, and such 
feelings naturally directed themselves against the system of court 
candidatures. On 8 December 1832 the Windsor Express came 
out with a leader headed, * Is Windsor to be a rotten borough 2?’ 
and the election was fought on that issue. The court candidate 
was one of the whig lords of the admiralty, Sir Samuel John 
Brooke Pechell.1 Against him the reformers in the borough 
brought forward Sir John de Beauvoir of Connaught Place, 
Middlesex.2 An excited election took place and de Beauvoir 
was only beaten by 25 votes. The Windsor Express spoke of 
corruption and intimidation by the court and asserted that 
an Official notification to support Pechell had been sent to the 
royal tradesmen. Among the electors a petition to the house of 
commons was got up which stated that officers of the royal 
household had compelled persons dependent on the court to vote 
for Pechell, and that the earl of Belfast had been present at the 
polling station to supervise the voting of the royal servants. 
It is unlikely that the allegations were groundless. The earl of 
Belfast had been, by his own admission, in attendance at the poll, 
and it is doubtful whether mere curiosity, the motive he adduced, 
was the reason for his presence. A petition in similar terms 
from de Beauvoir was laid against Pechell’s return, but proceed- 
ings on it were eventually abandoned and the case never came 
to a decision.’ The first attempt under the reformed constitution 
to end the nominee system at Windsor had failed. 

If the influence of the Crown could survive the reforming 
enthusiasm of 1832, it might hope to be invincible in the following 
years when public interest and radical zeal declined. In fact 
circumstances had not been favourable to the preliminary effort 
of the Windsor reformers. Not only had de Beauvoir been almost 
unknown to the constituency until the eve of the election, but he 
appeared as one of three candidates who all expressed their 
devotion to the cause of reform. Pechell was the nominee of 
the Crown but he was also a member of the government that had 
just passed the Reform Act; gratitude to the whigs might have 
compensated for hostility to the court. A royal candidate who 
was a tory would be a more vulnerable opponent. The oppor- 


1 Dict. Nat. Biog. He was lord of the admiralty, 1830-4 and 1839-41. 

2 It is significant that the local gentry held aloof from Windsor politics. The 
Windsor Express (15 December 1832) described the borough as being in ‘a state of 
political quarantine ’. 

3 Windsor Express, 8, 15, 22 December 1832. 

“Hansard, Parl. Deb. 3 ser., vol. 16, 119-20. 

5 House of Commons Journals, 1833, pp. 44, 136, 138. 
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tunity came in 1835 when the conservative ministry called in by 
William IV decided to appeal to the country rather than face 
the house of commons elected in 1832. The court candidate 
who now appeared under the auspices of a tory government 
was Sir John Elley, a major-general and a former colonel of the 
17th Lancers.1 The other candidates were, as before, Ramsbottom 
and de Beauvoir. In deference to the prejudices of the electorate, 
Elley announced himself as ‘an independent and uncontrolled ’ 
candidate. But as the canvassing progressed, the contest clearly 
became one between the court party, in conjunction with the 
tories, and the independent middle-class party of radicals and 
dissenters, fought primarily on the issue of nomination or free 
election but accentuated by the unpopularity of a conservative 
candidate. Although Sir Herbert Taylor assured Peel that 
prospects at Windsor were encouraging,* this last aspect seriously 
weakened Elley’s position. Ramsbottom, a good whig party 
man, was as ready to support a radical against a tory as to 
support a whig against a radical, and the close of a tumultuous 
poll saw Elley at the bottom of the list 9 votes below de Beauvoir. 
The exasperation of the court party at their defeat led, if the 
Windsor Express is to be believed, to an interesting example of. 
electoral intimidation. The court party at Windsor, consisting 
chiefly of the inhabitants of the castle, the clergy, the corporation, 
and the royal tradesmen, had apparently a system of exclusive 
dealing to coerce or attract votes. This was now directed against 
the Windsor Express, which had been the literary champion of 
the radicals, and one of the part-owners of the newspaper, whose 
separate business as bookseller and stationer laid him open to this 
form of attack, was so fearful of the prospect of damage to his trade 
that he resigned his partnership in the Express. On the other 
hand, de Beauvoir’s victory had aroused the rougher elements in 
the anti-monarchical sentiment at Windsor. There were rumours 
of a demonstration to be made on the occasion of the arrival of 
the king and queen at the castle in March, and the home secretary 
thought it prudent to send down a body of metropolitan police 
to protect them. In the event there was no need for their services, 
but the incident was indicative of the strained feeling in the 
borough. 

The person whose election had aroused so much animosity 
did not long enjoy his new dignity. Elley at once brought a 
petition against his return on the ground that he had polled 


1 Dict. Nat. Biog. 

2 Windsor Express, 3, 10, 17 January 1835; Berkshire Chronicle, 10 January 1835. 

° Brit. Mus. Add. MS. 40302, fo. 127. 4 Windsor Express, 7 March 1835. 

5 Ibid. 14 March 1835; Berkshire Chronicle, 28 March 1835; P.R.O., Home Office, 
Dom. Corr. Entry Book, 1835, pp. 247, 261. 
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invalid votes. Before the petition came up for hearing, an odd 
incident occurred. According to de Beauvoir’s account, he was 
approached before the session by an agent of the conservative 
party who suggested that it would be proper for him to abstain 
from voting on the important motion to put the whig Abercromby 
in the chair. When de Beauvoir refused, the agent warned him 
that they had in Elley’s petition a means of coercion, and that if 
he remained obstinate, the whole weight of the Carlton Club 
would be used to unseat him.t This overture may have been 
prompted by an earlier and rather shadowy connexion which 
de Beauvoir seemed to have had with the Carlton. But another 
explanation is possible. The disposable seat at Windsor might 
well be considered, by force of custom, to be the property of the 
Crown to be used on behalf of the king’s ministers irrespective of 
party. An extension of that attitude could lead to the demand 
that de Beauvoir, who occupied the seat in question and was not 
closely bound by party ties, should at least refrain from factious 
opposition to the ministry. That such a standpoint was not 
extravagant by the conventions of the day is shown by the similar 
position in this period of J. C. Herries, whose occupation of a seat 
‘at Harwich in the teeth of ministerialist influence led to complaints 
by the whig press and whig politicians that he had no right 
to a ‘government seat’.? By his own version of the matter, 
de Beauvoir rejected the proposal, and although Hansard gave his 
name in the absent list on the division for the election of a Speaker 
on 19 February 1835, he voted with the opposition on the address 
to the king’s speech a week later and again on Russell’s Church 
of Ireland resolution on 2 April. A few days afterwards the 
election committee appointed to try Elley’s petition unseated him 
in consequence of a number of invalid votes and declared Elley 
duly elected. Not content with this, de Beauvoir’s opponents 
pursued him still further. Two Windsor electors, both members 
of Elley’s election committee, prosecuted him for perjury in 
connexion with his property qualification oath. He was found 
not guilty, but this final experience of the strength of the system 
he had challenged might have rendered him excusably reluctant 
to enter on a third contest.‘ 

That he again put up for Windsor in 1837 is a sign more of 


1 Windsor Express, 14 March 1835. 

2 Herries, Memoir of J. C. Herries, ii. 124-7. 

3 Hansard, 3 ser., vol. 26, 55-62, 413; ibid. vol. 27, 772-4; House of Commons 
Journals, 1835, pp. 15, 56, 158, 198. De Beauvoir publicly stated that he did in fact 
vote with the whigs on the motion for the election of a Speaker. He was unfortunate 
in having a predominantly tory election committee, but it is quite likely that his 
election was actually invalid. The assistant overseer at Windsor whose duty it was 
to prepare the lists of electors was a notorious partisan of de Beauvoir. 

4 Berkshire Chronicle, 11 April 1835; Windsor Express, 4 July 1835. 
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tenacity than of judgement, for the situation then was even less 
propitious than in 1832. Opposition to the Crown had thriven 
in the reign of William IV with his flock of bastards and his tory 
prejudices ; it was disconcerted and perhaps mollified by the 
accession of a young girl who was claimed by the whigs as a 
reforming queen. The change was marked by a surprising 
defection. The Windsor Express, sobered perhaps by the treat- 
ment received in 1835, took this admirable opportunity of 
abandoning its former hostility to royal influence. On the 
other hand, the opposition was weakened by the emergence of a 
tory candidate. The genuine tories in Windsor started a Captain 
Thomas Bulkeley of the Life Guards who, as a result of his pro- 
fessional duties, had some connexion with the town. The roles 
were now ironically reversed. Bulkeley put himself forward as 
a champion of the independence of the borough while the Windsor 
Express gravely rebuked him, as an officer holding a commission 
in the household brigade, for asking the electors of Windsor, the 
royal residence, to oppose the queen’s ministers.1 The court 
candidate on this occasion was Robert Gordon, a commissioner 
of the board of control in the first whig ministries after the 
Reform Act and, since 1835, secretary to the board.? Between 
Gordon and Ramsbottom a clear coalition had been established, 
and when de Beauvoir, who had been abroad, arrived late on the 
scene, he thought it useless to stand. Although he was eventually 
induced by his supporters to enter the contest, the issue was hardly 
in doubt and Gordon and Ramsbottom were elected by large 
majorities.® 

The evidence on these three Windsor elections, though mainly 
circumstantial, is irresistible. The old system, whereby the Crown 
invariably returned one of the Windsor members on behalf of 
the ministers of the day, survived the 1832 reform intact even if 
not unchallenged. Under Grey’s ministry, a whig ; under Peel, 
if only as the result of a successful petition, a tory ; and under 
Melbourne, another whig had been returned by a faithful court 
interest. The reforming enthusiasm of 1832, the united pre- 
judices against toryism and the court in 1835, and the combined 
opposition from tories and radicals in 1837 had all been success- 
fully surmounted, and at the commencement of Victoria’s reign 
the influence of the court at Windsor seemed more firmly en- 
trenched than at any time since the Reform Act. 

The circumstances in the other royal borough were substanti- 
ally different. Windsor was a small constituency with a popula- 
tion of about 7000 and an electorate of about 500.4 The system 

1 Windsor Express, 1, 8, 15, 22 July, 5 August 1837. 

2 Dod, 1833, p. 116; 1835, p. 118; 1838, p. 113. 

3 Windsor Express, loc. cit.; Reading Mercury, 29 July 1837. 

* Parl. Papers, 1833, xxvii. 241; 1836, xliii. 405; Dod, 1833, p. 74. 
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of Crown control had been long established, and there were ample 
means to exert influence, not only through the tradesmen and 
household, but also through the military garrison and the Windsor 
clergy.! At Brighton, on the other hand, the task was not merely 
to preserve but to create a system of influence. It was one of 
the new parliamentary boroughs erected by the Reform Act and 
along with such great constituencies as Manchester, Birmingham, 
and Marylebone had been given two members. The population 
was over 40,000, the electorate over 1600 in 1832, and both 
rapidly increased in the succeeding years.? In addition to the 
unwieldiness of the constituency, there was a strong radical 
element in the town which would also hinder an attempt to set 
up a court faction. Opinion at large, seeing only the outline of 
the situation, expected the mere presence of the court to be 
decisive. The return of two radicals as the first members for 
Brighton was therefore greeted as a proof of the dangerous strength 
of the new party.* Nevertheless, the relative success of the court 
in the face of great difficulties was perhaps of more significance. 
The first contest in an important borough had naturally attracted 
a number of candidates. The political unions had chosen 
Faithfull, a lawyer and a dissenting preacher, as their first, and 
in the absence of a second thorough radical, Wigney, a liberal, 
as their second candidate. The two traditional parties were 
represented by Crawford and Dalrymple. Finally there was the 
recognized court candidate, Captain George Richard Pechell, a 
naval officer who had retired in 1830 and had been appointed 
the following year an equerry to Queen Adelaide.* Because of 
his connexion with the court he was singled out for attack by the 
radicals but he finished third at the poll with nearly a quarter 
of the total votes cast in the two-member constituency.5 

Pechell at least thought that Brighton was worth cultivating, 
for in the interval before the next election he engaged in many 
local activities, especially on behalf of the fishing population.® 
When the prospect of an election came in 1834, however, it was 
with a tory ministry in power who would expect the court 
candidate to be one of their own supporters. Pechell’s whig 


1 But the clerical interest was not so strong as it might have been. In 1835 Sir 
Herbert Taylor told Peel that ‘ the chapter are in general absent and have little local 
interest, but their clerk is a well-disposed and intelligent man’. In this instance he 
was referring to their influence in the Berkshire county elections (Add. MS. 40302, 
fos. 131-3). 

2 Parl. Papers, 1833, xxvii. 126; 1837-8, xliv. 587. The figures of the electorate 
given in Dod, 1833, p. 58, are clearly a miscalculation. 

* Raikes, Journal, i. 123; Dod, 1833, p. 58; Maccoby, English Radicalism, p. 76. 

4 Dict. Nat. Biog. He was a younger brother of Sir Samuel Pechell, the Windsor 
M.P. 

5 Brighton Guardian, 19 December 1832 ; Dod, 1833, p. 58. 

® Brighton Gazette, 8 January 1835. 
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opinions, which were one of his qualifications in 1832, compli- 
cated his position in 1835. But the court was absent from 
Brighton at the time, and with naval resource he started his 
canvass of the borough without publishing any party connexion 
and still assuming the position of court candidate. Sir Herbert 
Taylor, the king’s private secretary, arrived in Brighton towards 
the end of December and was pardonably aggrieved at Pechell’s 
conduct. But Crown influence in the borough was still young, 
and Pechell was clearly an enterprising politician who by reason 
of his appointment would be amenable to ministerial control. 
Taylor decided therefore to run Pechell as well as Dalrymple, 
the tory candidate at the previous election. 


‘From the steps I took yesterday and the preceding day ’, he wrote to 
Peel, ‘ and a conversation with Sir Adolphus Dalrymple yesterday evening, 
there is good reason to hope that we shall succeed in preventing the return 
of two radicals without giving greater annoyance than is positively avoid- 
able (sic) to Sir A. D., who would be a staunch supporter, or to Captain 
Pechell who must become so, whichever of them may eventually succeed.’ 


But it soon appeared that Dalrymple was a positive handicap 
to any election campaign and Taylor eventually decided to 
abandon him and concentrate on the return of Pechell. ‘I think 
I have put things here quietly in a train which will secure the 
return of Captain Pechell ’, he reported to Peel, ‘as all not except- 
ing himself agree that Sir Adolphus Dalrymple has no chance.’ ! 
Taylor was now confident of the defeat of at least one of the two 
sitting members, and his only anxiety was to exact from Pechell 
the same loyalty to the ministry that Dalrymple would have 
given. Accordingly, in a letter written before the election, he 
plainly told Pechell that if he did not, when elected, support 
the government, he would lose his place in the queen’s household.? 
At the election, the confidence of the court was justified. Aided 
by a split in the liberal party between the Wigneyites and 
Faithfullites, Pechell was returned triumphantly at the head of 
the poll with Wigney as his fellow member.* 

But once elected, Pechell found it difficult to reconcile con- 
sistency in political conduct with the loyalty to the government 
expected from him. It was true that in the election campaign 
he had been careful not to commit himself against the new 
ministry, and at the dinner given to celebrate his return his 
chairman not only denied that Pechell must necessarily oppose 
the government but expressly stated that, if it proved to be a 
reforming one, he would not raise a factious opposition. Viewing 


1 Add. MS. 40302, fos. 97, 106. 2 Add. MS. 40303, fo. 153. 


° Brighton Gazette, 1, 8, 15 January 1835; Brighton Herald, 10 January 1835; 
Dod, 1835, p. 57. 


* Brighton Herald, 24 January 1835. 
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politics with that single touchstone, it would not be difficult, in 
the light of the Tamworth manifesto, to construct a tenable case 
for supporting the ministry. But the stricter party warfare of 
the house of commons demanded a more precise attitude. The 
first great trial of strength between Peel’s government and the 
opposition came over the election of the speaker. Pechell was 
absent from the division on the plea of ill-health. At the next 
important division, however, on the address to the king’s speech, 
he voted with the government. After that one concession he 
began to diverge from the ministry and his insubordination 
culminated in his vote for the whigs on Russell’s Church of 
Ireland motion. The conservative party managers were already 
growing distrustful of him before that event. On 1 April a 
member of the government wrote to Sir Herbert Taylor, stating 
that Pechell was wavering, and suggesting that some warning 
should be given to him. On 2 April, the day of Russell’s crucial 
motion, Taylor received a note from Sir George Clerk, the tory 
chief whip,? requesting him to use his influence with Pechell. 
Taylor accordingly sent to remind Pechell of the letter that 
Taylor had written to him before his election, and to warn him 
that in the past the king had in similar circumstances invariably 
demanded from members of the royal household that they should 
either support the government or resign their posts. Pechell 
came to see Taylor and pleaded that as an equerry of the queen 
he did not owe the same duty to the government expected from 
members of the king’s household. Taylor refused to accept the 
argument and quoted precedents to show that no such distinction 
had been or could be made.* In the light of this Pechell’s vote 
for the whigs on 2 April demanded immediate disciplinary 
measures. On 4 April Lord Denbigh and the king drew up a 
letter to be sent to Pechell on the queen’s behalf, asking for a 
personal confirmation of his vote on a specified occasion (probably 
the Irish Church motion), with a view to his dismissal if it was 
acknowledged to be hostile to the ministry. Lord Denbigh 


1 Hansard, 3 ser., vol. 26, 412 . vol. 27, 774. 

2 Not Holmes, as stated by Dr. Aspinall (ante, clxiii. 397-8‘. In the first place, 
Holmes’ absence from the house of commons 1832-7, which Dr. Aspinall notes, made 
it impossible for him to act as whip in that period. 1n 1837, for example, all the tory 
whips were changed because Clerk, the chief whip, and his two assistants, Bonham 
and Ross, were defeated in the general election of that year. In the second place, 
even when Holmes returned to parliament in 1837, he was carefully excluded from the 
position of chief whip. His officiousness and his connexion with the influential 
Lowther set made it difficult to prevent him from doing some of the whips’ work ; 
but in the party at large there was a profound feeling of dislike and distrust against 
him because of his indiscretion and his intimacy with the whig Ellice. Clerk was 
therefore replaced by Sir Thomas Fremantle, with probably H. Baring and C. Forster 
as assistant whips, though Holmes may have been an unofficial third (Add. MS. 40333, 
fo. 372; 40341, fo. 1; 40424, fos. 47, 82, 95). 

* Lord Howe had been dismissed for opposing Grey’s ministry. 
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proposed that the letter should first be submitted to Peel, but 
this was opposed by Sir Herbert Taylor and both their majesties 
on the grounds that it would embarrass Peel and might prevent 
the court from taking a step of which the object was to assist 
him. The letter was therefore sent to Pechell the same day 
without previous communication with Peel. 

The fear that Peel would not entirely approve of the action 
was well-founded. From the minister’s point of view, it was 
ill-timed and clumsily performed. ‘Two issues were involved : 
the inquiry by Lord Denbigh, a peer, as to the vote of a member 
of the lower house ; and the separate intervention of the crown 
in a political matter. To crown all, the imprudence had been 
committed of sending out a letter which half the London press 
would pay much to print. Peel’s first care was for the recovery 
of the correspondence. He then delivered a gentle admonition 
to the court. If the incident had become public, he pointed 
out, it would have had a damaging effect on the government. 
Certainly Pechell’s office in the queen’s household was not 
political, but his dismissal from it in these circumstances would 
have been a political act. 


The necessity of my having to avow that although the king’s name was 
mentioned in the letter approving of the act of dismissal, yet that the 
resolution had been taken without any knowledge of it on my part, would 
have placed me in a painful situation. It would have been very difficult 
for me to state the fact without stating whether I approved of it or not 
and unless I distinctly declared my approbation of it, the inference would 
have been that I did not approve of it. Now any appearance of separate 
action on the part of the court would be (however intended, as I am sure 
this communication to Captain Pechell was, to strengthen the government) 
very unfortunate and embarrassing. 


Pechell was thus allowed to continue in the anomalous position 
of a royal servant who opposed the royal ministers until the 
return of the whigs a few days later regularized his situation.' 
At the next election these complications no longer arose, and 
his position was greatly strengthened by the identification of 
Victoria with the whigs and his own appointment as groom-in- 
waiting to the queen. On the other hand, the local opposition 
to the nominee of the court increased in temper and outspoken- 
ness. Faithfull entered the contest, together with Wigney, and 
Dalrymple, less in the hope of election than to prevent the return 
of both the government supporters. The tactics were successful ; 
Pechell was elected by a large majority but Wigney was narrowly 
beaten for the second place by Dalrymple. This defeat of one 
of the whigs was claimed as a radical triumph. In a speech 


1 Add. MS. 40303, fos. 149-50, 155. 
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after the poll, Faithfull expressed his pleasure that the ‘ base 
coalition ’ of Pechell and Wigney had been defeated ; the town 
was not yet independent, but if two whigs had been returned, 
Brighton would have remained a rotten borough as long as a 
whig ministry was in office. 

Nevertheless the fact could not be ignored that of the two 
whig candidates it was the party man who had been rejected 
and the nominee of the court who had been successful. The 
fluctuations of electoral fortune that had put Wigney and 
Faithfull at the head of the poll in 1832 and in 1837 at the foot, 
served only to reveal the steadiness of the influence which Pechell 
and the court had built up in less than half a dozen years after 
the Reform Act. It is true that the system was neither so efficient 
nor so impersonal as at Windsor. Much was clearly due to the 
combination of Pechell’s individual standing at Brighton with 
his connexion with the Crown. Unlike the brief figures that 
flitted across the hustings at Windsor, he had achieved a position 
of stability and repute.? On the other hand, it is impossible to 
separate his private from his public character. It was as a 
member of the royal household that he had attained his power, 
and it was because he was a member of the household that 
obedience to the ministry of the day was expected of him. The 
incident of Pechell’s threatened dismissal in 1835 may be taken 
as a sign of weakness in the system of court candidatures. But 
even if it had inaugurated an era in which members of the royal 
household were no longer penalized for opposition to the ministry, 
it would have done nothing to check the system at its source : 
namely, the construction of a definite court interest in a con- 
stituency and its assignment to a specified candidate. In any 
case, Peel’s attitude cannot be so taken ; expediency rather than 
principle prompted his intervention to save Pechell. Moreover, 
at the very date when the incident occurred, Peel was already 
convinced that it was useless to carry on the government. In 
such a case the support or opposition of Pechell was a matter of 
indifference.* The real importance of the affair for Peel lay in 
its potential effect on public opinion at a critical period in the 
evolution of the conservative party. A leader, working with 
difficulty to gain the confidence of the middle classes of the 
electorate, might well refrain from an action which, though 
justified by the political ethics of the day, was inadvisable owing 
to the exigencies of the moment. A more normal statement of 
the conventions, by a prime minister in more normal circum- 


1 Brighton Herald, 29 July, 12 August 1837; Brighton Guardian, 2 August 1837; 
Brighton Gazette, 17 August 1837. 

? He continued to represent the borough until his death in 1860, Dict. Nat. Biog. 

* Parker, Peel, ii. 302-3, Peel to Wellington, 4 April 1835. 
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stances, was provided within a few weeks of the Pechell incident. 
In a memorandum to the king, on his return to office in April 
1835, Melbourne laid down as a principle that ‘it is necessary 
for the conduct of public affairs under our constitution that the 
ministry should possess, and be known and felt to possess, the 
full confidence of the Crown (and) the advantage of all the 
influence which it can command’. He mentioned specifically 
the position of the members of the royal household and stated 
that he had no wish to interfere ‘ provided those who compose 
it, and who have seats in either house of parliament, are prepared 
to give your majesty’s servants a firm, unequivocal support ’.* 

By the general standards of the time two things were clear : 
that the Crown was entitled to use its influence to return suppor- 
ters of the government ; and that members of the royal house- 
hold engaged in active politics should reflect their loyalty to the 
monarch in their obedience to his ministers. As long as these 
elements remained in the constitution the theoretical conditions 
for a system of Crown influence were assured. The important 
hindrances were material : the increase in the size of the elector- 
ates and popular prejudice against royal nominees. But neither 
of these at the accession of Victoria was yet decisive. 


N. GasH. 


1 Melbourne Papers, ed. Sanders, pp. 270-1. For a reference to the position of 
the queen’s household, see ibid. p. 275. Sir John Elley, the Windsor M.P. 1835-7, 
voted consistently with the conservatives although after April 1835 they were in 
opposition to the ministry. But his position was not quite the same as Pechell’s. 
He was not a personal servant of the Crown, and the conservatives had actually been 
in office when he appeared as court candidate for Windsor. Pechell, on the contrary, 
had accepted official support under a conservative ministry and subsequently opposed 
it. In a defence of his conduct to Lord Denbigh, he made no attempt to justify his 
conduct except on the practical ground that he had believed it necessary to con- 
ciliate the liberal sentiment at Brighton by occasionally voting with the opposition. 
He added that he now thought he had done enough for his constituents. This ex- 
planation was accepted by the king and after a personal interview with Pechell, the 
incident was satisfactorily concluded (Add. MS. 40419, fo. 129). 
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NVotes and Documents 


Dengemarsh and the Cinque Ports 


THE discovery by Mr. Charles Johnson of a copy of the hitherto 
unknown precept of Henry I referring to the liberties of the 
abbey of Battle in Dungeness, which was published in volume 
xlvii of Archaeologia Cantiana,! is of importance for the early 
history of the Cinque Ports, and at the same time throws in- 
teresting light upon the methods and skill of the monks of Battle 
in the art of diplomatic. 

Henry’s precept, which is addressed to Hamo the Steward 
(sheriff of Kent c. 1100-15) and witnessed by Robert, earl of Meulan 
(died 1118), gives to the men of ‘ Lingemareis ’ their laws through- 
out England on sea and on land ’ ‘ as the men of Hastings have ’. 
The king gives to them quittance of all customs and services, 
including the trimoda necessitas, with the exception of the service 
which they ought to do at sea like the men of Hastings. This, 
he states, was given to the monks of Battle by William I and II, 
and he confirms the gift.2. After a threat of forfeiture in case of 
injury, the writ goes on to repeat the grant to Battle of fish 
called ‘craspeis’ (whales) driven ashore in Lingemareis, and 
of two parts and the tongue of every such fish coming within the 
bounds of ‘ Horsemede’ and ‘ Witheburne ’, together with all 
wreck, in accordance with charters of William I and IT. 

‘ Lingemareis ’ is clearly a corruption of Ingemarsh, which, 
according to an Elizabethan description of Lydd, was the dis- 
trict north and west of the town, known more usually as Orwald- 
stone. Similarity of name,* and the fact that parts of both 
districts were called upon for ship service with Lydd, led to such 
confusion that the names Denge-Marsh and Inge-Marsh seem to 
have been used indiscriminately by chancery clerks to indicate 
one and the same place. The part of Dengemarsh which lay 

1 xlIvii. 111. The precept was found in the cartulary of St. Leonard’s, York (Brit. 
oe Cotton, Nero D. iii) and is written in a late fourteenth or fifteenth-century 
and, 
2 ‘Set et servicium quod debebant sicut homines de Hasting’ per mare facere, pater 
meus et frater meus monachis de Bello concesserunt, et ego idem concedo.’ 
3 Hist. MSS. Comm. Rep. v. 531. 


*Dengemarsh occurs as ‘ Dingemareis’ in 1225, Ekwall, Dictionary of Place- 
names, p. 146. 
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between Lydd Ripe and Denge sewer, to the north-east of the 
abbot’s manor, had been given to the archbishop of Canterbury 
as early as 774,! and was later attached to Lydd as a non- 
corporate member of the Cinque Ports. The earliest charter, that 
of Henry II, was to Lydd and Dengemarsh, but letters patent 
issued in 1290 were to Lydd and Ingemarsh, and this address 
was repeated, with one exception (the confirmation of 1313) in 
all the subsequent inspections and confirmations of charters to 
Lydd and its members, until 1424 when Lydd and Dengemarsh 
reappeared.2 In the case of Henry I’s writ there is fortunately 
no doubt as to the district actually intended : the land belonging 
to the abbot of Battle and attached to his manor of Wye lay 
in Dengemarsh, south and west of Lydd and of the Denge sewer, 
on the sea coast. The marsh north and west of Lydd belonged 
to the archbishop as part of his manor of Aldington ; it had no 
sea coast, and the abbot had no claims there.® 

Lydd and parts of Dungeness were members of the Port of 
Romney by 1156,4 and in other cases there is proof that the 
arrangements of that date can be carried back for at least fifty 
years. Folkestone is known to have been attached to Dover 
for purposes of ship service as early as the reign of Henry I, 
and a similar arrangement probably existed between Fordwich 
and Sandwich at the Conquest.’ It is therefore not surprising 
to find evidence which suggests that a later member of the Head 
Port of Romney did service at the time of William I, and there 
are other indications that inhabitants of this district had early 
connexions with the Ports. Most significant is the fact that 
Dungeness was one of the places from which Earl Godwin collected 
ships during his revolt in 1052,® while evidence a little later in 
date is offered by another precept of Henry I which is found in 
the cartulary of Battle Abbey, now in the library of Lincoln’s 
Inn.” This writ, also issued during the office of Hamo the Steward, 
orders that the men of St. Martin of Battle in Dengemarsh shall 
be quit of all customs as fully as ever they were, especially of 
the mint of Romney. The enjoyment of liberties, coupled 

1 Birch, Cart. Sax. i. 301 (no. 214), and G. Ward, ‘Saxon Lydd’, in Arch. Cant. 
xliii, with map). 

2C. Pat. R. 1290, p. 347; C. Ch. R. iii. 220, v. 189; C. Pat. R. 1378, p. 122; 
1390, p. 188; 1400, p. 233; 1413, p. 107; Rot. Parl. v. 405-6. The writs in the 
Lincoln’s Inn manuscript, referred to below, give the name correctly as Dengemarsh. 

3 The confusion of Inge- and Denge-marsh occurs also in 1326, when the abbot of 
Battle is described as lord of Ingemarays, C. Pat. R. 1324-7, p. 211. 

40. Ch. R. iii. 220; cf. Murray, Cinque Ports, p. 233. 5 Ibid. pp. 15, 22-3. 


® Anglo-Saxon Chronicle (Rolls Ser.), ii. 146 seqq., 150-1; cf. Murray, pp. 24-5. 

? Hale MS. 87, fo. 15. 

8* Precipio quod homines Sancti Martini de Bello de Dingemareis sint ita quieti 
ab omnibus consuetudinibus et nominatim de cuneo de Rumenel, sicuti fuerunt um- 
quam melius. ...’ There is evidence for the existence of a mint at Romney from 
about 978 until the reign of Henry 1; Brooke, English Coins, pp. 75, 85, 90. 
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with a fiscal tie, suggests an early relationship between Romney 
and Dengemarsh of a kind which might exist between a Head and 
Member Port. 

What is curious in this document published by Mr. Johnson 
is the statement that the service at sea had been granted by the 
king to the abbey of Battle, together with the complete silence 
on this important point of the Lincoln’s Inn precept of Henry I 
mentioned above, of the many charters possessed by the abbey, 
and of the custumal of the manor of Dengemarsh which dates 
from the reign of Edward I.1_ The reference to the service of the 
men of Hastings prevents any possible confusion with a mere 
manorial duty, such as an ‘average’, and makes it clear that 
the obligation to which the document refers was in fact a service 
owed to the king and performed with other men of the Cinque 
Ports for the protection of the kingdom. The alleged grant to 
Battle Abbey of ‘ service at sea’ would thus, in effect, convert 
a public, national duty into a private one, and the royal fleet 
would thereby be depleted. In the case of the Head Ports of 
Hythe and Romney, which were in private hands, the ship 
service was definitely reserved to the king,? and it is very un- 
likely that the conqueror intended such a transfer of the services 
of Dengemarsh to take place. A protection from the demands of 
the Ports for service would be possible,? but a specific grant of 
it to a private overlord is contrary to all that is known of royal 
policy in regard to the Cinque Port organization. The assertion 
indeed seems so improbable that it challenges a critical examina- 
tion of the document, which is, after all, known only in a late 
copy. 

On inspection an immediately apparent ambiguity at once 
arouses suspicion, for at first sight it is not even clear who was 
intended to benefit by the recital of privileges. The precept 
begins with a protection given to the men of Ingemarsh in the 
enjoyment of all their liberties, and then the interest suddenly 
shifts to the abbey of Battle and the rights of the monks to ship 
service, royal fish, and wreck. This obvious break between 
the first and second parts of the document suggests that the 
precept is a forgery, based upon two distinct documents. 

The model which served for most of the opening section is 
undoubtedly to be found in yet another writ of Henry I, which 
is in the Lincoln’s Inn cartulary of Battle.t This contains no 
mention of ship service, but the address to Hamo Dapifer and 
the king’s ministers, the precept that he shall cause the men of 

1 Custumals of Battle Abbey (Camden Soc.), pp. 51-2. 

2 Domesday Book, i. fos. 4b, 10b; Ballard, An Eleventh Century Inquisition of 
St. Augustine’s (British Academy), p. 20; Murray, pp. 21-2. 


3 Cf. the protection given to Queenborough in 1368, C. Ch. R. v. 211-12. 
€ Lincoln’s Inn MS. Hale 87, fo. 15. 
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Dengemarsh to have their laws throughout England, like the 
men of Hastings, and the concluding threat of forfeiture in case 
of infringement of the liberty,! are in almost identical terms in 
the two documents. 

The second part of the precept, beginning Quod si craspeis, 
is based upon another charter, that of William I, the wording 
of which, as given in the Chronicle of Battle, is closely followed.* 
The long list of quittances in the middle of the precept is of less 
certain origin, but practically the same list, omitting ‘ warpeni ’ 
and including some judicial liberties, occurs in a slightly different 
order in another charter of William I, relating to the banlieu 
and the manors of Battle. Only the very important statement 
with regard to the transfer of ship service to Battle occurs in no 
other charter. It is not mentioned in the Chronicle of Battle, 
nor is it substantiated by Cinque Port records. The claim would 
appear to be a gloss on the grant of ‘omnes maritimas con- 
suetudines ’ which is included in the charter from which are taken 
the details about ‘ craspeis ’ and wreck. The phrase was prob- 
ably interpreted in the light of one of the charters to Inge or 
Dengemarsh as a Cinque Port member, such as that granted to 
Lydd and Dengemarsh jointly by Henry II, in which their ship 
service with the port of Romney is first mentioned, or a later 
confirmation.® 


From the evidence of these Battle Abbey records, it seems as 
though the monk who was responsible for the precept found 
in the Cottonian manuscript had ingeniously amalgamated at 


1° Precipio vobis ut faciatis homines de Dingemareis ut habeant leges suas et 
consuetudines per angliam sicut homines de Hastinges, et nullus eis iniuriam faciat 
super forisfacturam meam.” 

2 Chronicon de Bello (Anglia Christiana), pp. 29-30. This grant differs slightly 
from that of another version (Dugdale, Monasticon, iii. 244 (ix), marked by Davis 
(Regesta, no. 62) as spurious. The latter states that the abbot was entitled to a share 
of fish within the bounds of Blackewase (Blackwose canonry, near Blackhouse Hill 
between Hythe and Cheriton), Horsemede (unidentified), Bradelle (Brodhull at 
Dymchurch), and Withiburne (the Kent-Sussex boundary on the west side of Dun- 
geness). Greater weight attaches to the more modest claim to a share only between 
Horsemede and Withiburne, for this is supported by the Chronicle (written before 
1180) and by the replies to Quo Warranto inquests of the thirteenth and fourteenth 
centuries. Dr. Gordon Ward, however, to whom I am indebted for the identifications 
above, points out that three out of the six cases of stranded :fish recorded in the docu- 
ment, occurred east of Dungeness, one in Romney and two near Hythe. The account 
there given of a fish stranded on the Ness itself is completed by a writ and inquest 
connected with the case in Cal. Ing. Misc. i. no. 240. 

3 Davis, Regesta, no. 261; cf. C. Ch. R. iii. 197; cf. also V. H. Galbraith, ‘ A New 
Charter of Henry II to Battle Abbey’, ante, lii. 67; ‘ warpeni’ occurs in similar 
lists of liberties in other Battle charters ; cf. C. Ch. R. iii. 196, 198. 

“ Chronicon de Bello, pp. 29-30; Davis, Regesta, no. 62. 

5 C. Ch. R. iii. 220. The use of one of the Lydd—Ingemarsh charters in this way is 
also suggested by the confusion of Denge- and Ingemarsh, since, although this is so 
common that great significance cannot be attached to it, it is a mistake more likely 


in a charter to the Cinque Port part of Dengemarsh than in one concerned with the 
Battle Abbey property. 

















668 DENGEMARSH AND THE CINQUE PORTS October 


least two distinct charters. He seems to have taken a supposed 
grant to Battle of William I and a writ of Henry I to the men 
of Dengemarsh, and expanded the latter by reference to a Cinque 
Port charter to Lydd and its member. Comparing the liberties 
granted to Denge- or Ingemarsh and those granted to Battle, 
he found a bridge between them in ship service. Ship service 
was suggested by the reference to Hastings in the writ to Denge- 
marsh and mentioned in the Lydd—Dengemarsh charters, while 
maritime customs were given in the Wye—Dengemarsh grant to 
Battle, and he seems boldly to have equated the two. 

The forgery was not a very dishonest one, for it only provided 
a plausible, though incorrect, explanation of an existing state 
of affairs. It is most probable that the men of the manor of 
Dengemarsh, given to Battle Abbey by the conqueror, like the 
men of the part of Denge belonging to the archbishop of Canter- 
bury, had originally performed ship service with the Cinque 
Ports, but while the archbishop’s men continued to discharge 
their obligation, the abbot’s tenants seem to have become de- 
faulters. There is no need to follow the Battle monk in providing 
a royal grant to explain the cessation of their service. At the 
end of the eleventh century the navy was probably based upon 
the responsibility of certain ports for the provision of a definite 
quota of ships. The principal ports were expected to make up 
their fleets by drawing upon the neighbouring stretches of coast, 
but the method of subdivision was left to local initiative and 
bargain, and the king dealt only with the Head Ports. In this 
case, the arrangement between Lydd and Dengemarsh was at 
two removes, as it were, from the original bargain between the 
king and Romney, and having escaped formal record it may well 
have been overlooked at the time of the grant to Battle.1 The 
abbot, on the other hand, was unlikely to countenance the with- 
drawal of some of the small population of Dengemarsh from their 
agricultural labours for the Cinque Port period of service of at 
least fifteen days in each year, and he probably ignored their 
obligation from the first. The situation is paralleled by the 
case of Fordwich, where the archbishop withheld the service 
due from his seven houses in the town, with the result, in this 
instance, that Fordwich seems to have temporarily ceased to be 
a member of the Confederation.2 The service of the abbot’s 
men in Dengemarsh was probably of less importance—the whole 
service of Lydd was only one boat—and their default would not 
cause a permanent dislocation of the organization, especially as 

1 The grant was made without any reserve: ‘I take it (Wye) away from my body 
and give it to my soul. If my body was able without let or hindrance to hold it, it 
is fitting that my soul, which is the better part of man, should possess it if possible 


still more freely and unreservedly ’ (Chronicon de Bello, pp. 28-9). 
2 Murray, p. 22. 
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it must have occurred at an early date, before the arrangements 
had become rigid. It would only be a matter of finding a few 
extra men for the boat elsewhere, more pressure might be put 
on the remaining members, and there might be some grumbles, 
but there is significant absence of any record of friction on this 
point between the Ports and the abbot of Battle. 

The absence of evidence of conflict about ship service makes 
it more difficult to determine for what purpose and at what time 
the monks of Battle produced their interpretation of the situation, 
making this claim to a transfer of the service to them by the 
Conqueror. Quarrels there were between the Ports and abbot, 
but they all turned upon claims to wreck and stranded fish, a 
very much more profitable perquisite than the limited ‘ service 
at sea’. The earliest claims to wreck and royal fish which were 
made by the abbey were opposed by the king’s officers,’ and it 
was only in the mid-twelfth century that the abbey came into 
conflict with the archbishop’s men of the Cinque Ports of Romney, 
Lydd, and Dengemarsh.? Quarrels with the Ports, which became 
more frequent in later years,? were due to the fact that Denge 
was divided in two parts, each attached to rival organizations 
enjoying similar liberties, and to a confusion between their 
respective rights. 

The history of the liberties of the Cinque Ports explains how 
conflicting claims arose. Their privileges were originally in- 
dividual, based on the bargain made between the Head Port and 
the king directly. Then, as the confederation developed, the 
obligation of members became a formal one of service in return 
for privilege, and when a lesser port received its first charter it 
was usual to describe its duties and rights by reference to those 
of one of the Head Ports already in possession of a full grant. 
The general charters of the thirteenth century were simply sum- 
maries of these earlier individual grants. Dover and Sandwich, 
for example, were given no special liberty of wreck in their 
twelfth-century charters, but by the charter of 1278 the right to 
it became a privilege common to all members of the confederation. 
The rival claims of abbey and Ports in Dungeness probably 
arose because on undertaking a share of the obligation borne 

1 Chronicon de Bello, p. 49 (a case of wreck before 1107); Arch. Cant. xlvii. 104, 
109 (fish stranded before 1115). There is a writ in the Cartulary of Battle in the 
Huntington Library, fos. 27-27’, of Henry I to the sheriff of Kent, ordering him to 
allow the abbot his share of fish ashore in the soke of Wye. My thanks are due to 
Mr. Johnson for kindly allowing me to consult his photostat of this manuscript. 

2 Chronicon de Bello, pp. 65-7 (disputes about wreck, 1139-48); Arch. Cant. 
xlvii. 105, 110 (stranded fish, 1124-38). 

20. C. R. 1309, p. 234; 1313, p. 12; P.R.O. Court Roll 180/57 (1321); C. Pat. R. 
1356, p. 428; Sussex Arch. Soc. Collections, xxvi. 155 seqq.; P.R.O. Assize Roll 382, 
m. 85 (1313). 


“See my paper on Faversham and the Cinque Ports, Trans. R. Hist. Soc. xviii. 
1936, p. 62. 
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by Romney, Lydd and Dengemarsh would stipulate that in 
return they should enjoy equal privilege. It so happened that 
Romney’s service and liberties were described in terms of those 
of Hastings: Hastings had early enjoyed a right to wreck, and 
so a similar privilege came automatically to the inhabitants of 
Dungeness, without careful consideration of pre-existing local 
grants.! 

The division of Dengemarsh between two overlords, with no 
correspondingly clear territorial division, and without a dis- 
tinguishing name for the two portions, accentuated the diffi- 
culties of the situation. Descriptions of the boundaries of 
Lydd show that the lands of the abbot and the archbishop 
were not clearly separated, for ‘all the lands within the same 
bourough (of Dengemarsh) did not belong to the said manor 
but did belong to divers other men and barrons of Lydd and 
Dengemersh, as yet they do’.2 The confusion persisted until 
after the dissolution of the monasteries, for Queen Elizabeth 
laid claim to the Ripes, on which Lydd itself is built, in the 
erroneous belief that they were a part of the manor formerly 
held by the abbot of Battle.® 

When in dispute with the Cinque Ports, the abbey could 
produce the charters of William I and II, giving and confirming 
to the monks the right to wreck and to royal fish in precise terms 
and within certain limits, but the men of Dengemarsh were in 
a weaker position, having only the more recent charters of the 
Cinque Ports to exhibit, in which the grant of wreck was given 
in general terms. The Portsmen were therefore forced to 
strengthen their defence by countering the abbot’s suit with a 
claim to trial in the special court of the confederation at Shepway. 
The result was that in their quarrels the question of right to 
wreck was overshadowed by the larger issue of whether Denge 
was actually within the liberty of the Ports, and so entitled to 
share the charters and judicial privileges of the confederation. 
This drove the monks in their turn to seek new proofs. Privileges 
were only enjoyed by the members because they shared the 
burdens of the Head Ports. Hence ship service acquired new 
significance as a test of membership ; if it could be proved that 
the service had been discontinued it could plausibly be argued 
that privilege, including that of the right to wreck, had ceased 
with it. The preoccupation of the abbey with such problems 


1 Rot. Chart. p. 154; Murray, p. 232. In view of the interest aroused by the 
controversy on the rival claims of Hastings and Dover to be ‘ premier port’, it is 
perhaps worth pointing out that the writ of Henry I to Dengemarsh really provides 
no new evidence. The statement that the men of Dengemarsh should enjoy the 
‘laws of the men of Hastings’ is simply based on the terms of the charter to their 
Head Port of Romney. 

2 Hist. MSS. Comm. Rep. v. 532. 3 Tbid. 
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suggests that it was more probably in connexion with them than 
as a direct claim to the comparatively unimportant maritime 
service of a few tenants, that the supposed precept of Henry I 
was fabricated. This belief is supported by the fact that the 
only copy of it forms part of a document recording all the oc- 
casions upon which royal fish were driven ashore, from the time 
when the manor was in the king’s hands until 1258; the docu- 
ment was clearly drawn up to support the claims of the abbey 
to ‘ craspeis ’. 

The date at which the writ was composed can only be a 
matter of surmise. It may have been in connexion with the 
twelfth-century disputes,! but on the whole the evidence points 
to a fourteenth-century date. The precept has no special bear- 
ing upon the early quarrels, nor upon the dispute of 1258 which 
is the last contained in the record of which it now forms a part, 
for although in that year the burgesses of Romney claimed the 
fish, the question of Cinque Port liberties was not raised. On 
the other hand, its evidence would have been useful in the serious 
quarrels with the Ports which date from the reign of Edward IT. 
In 1308 the abbot sued Robert de Kendale, then Warden, for 
distraining him for tallage for Dengemarsh, for claiming that the 
manor lay within the liberty of the Ports, and for forcing his 
tenants to plead at Shepway.? In the Kentish Eyre of 1313 there 
is an account of a long quarrel concerning a trespass in Denge- 
marsh by men who claimed that they belonged to the Cinque 
Ports and should answer only at Shepway. After many delays, 
judgement was given against the Cinque Ports, because the jury 
decided that the trespass was done outside their franchises.* 
At the same time the royal justices showed considerable doubt 
about the status of both Lydd and Dengemarsh.* An exem- 
plification of the case was made in 1357.5 A very similar case 
of trespass occurred in 1321, when Robert atte Hale was accused 
in the manorial court of making a plea before the Warden’s 
bailiff to the prejudice of the abbot.® 

These records show that there were several occasions in the 
first half of the fourteenth century when the position of Denge- 
marsh with regard to the Cinque Ports was at issue, and when 
the abbot would be anxious to establish that his tenants could 
not claim the franchise. It is interesting that in these disputes 


1 Recorded in the Chron. de Bello, p. 65, and the Cottonian MS. in Arch, Cant. 
xlvii. 105, 110. 


2 Abbrev. Plac. p. 308. 

*P.R.O. Assize Roll 382, m. 85; cf. Cartulary of Battle (Lincoln’s Inn), fo. 92¥ 
seqq. 

4 Assize Roll 382, m. 224d; cf. The Kentish Eyre (Selden Soc.), i. p. lix segq. 

5 Sussex Arch. Soc. Collections, xxvi. 155 seqq. 

® P.R.O. Court Roll 180/57, m. 1, 8. 
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the Ports always cited the 1290 confirmation of the charter of 
Henry II to Lydd and Dengemarsh,! which is the first in which 
occurs the confusion of Denge and Ingemarsh, found also in the 
supposed writ of Henry I. The evidence is not conclusive, for 
the writ itself is never quoted in any of the surviving records of 
the quarrel, but this may have been because it quickly proved 
to be of little use. The document, although ingenious, did not 
reach the root of the problem, for even if it were true that the 
ship service from some parts of Dengemarsh was discontinued, 
it was certain that others were still taxed to it with the men of 
Lydd and Romney. The real difficulty was to determine which 
parts of Dengemarsh exactly could claim the liberty of the Ports. 

Since the supposed writ of Henry I cannot be accepted as 
genuine as it stands, some of its interest in connexion with the 
Cinque Ports is lost. The statement about ship service, which 
would furnish new proof of its organized subdivision between 
members even before the Conquest is unfortunately unsub- 
stantiated. The first part of the document, or, more particularly, 
its model, the undoubtedly genuine writ of Henry I to Denge- 
marsh in the Lincoln’s Inn version of the Battle cartulary con- 
stitutes its chief interest for Cinque Port history. The Lincoln’s 
Inn record may be compared in general form with that of the 
grant by Henry I to Folkestone of quittance of toll, passage, and 
all customs throughout England, like the men of Dover, on pain 
of £10 forfeiture.2 In neither case is it clear that the men in 
whose favour the grant is made are in fact members of the Cinque 
Port confederation, for there is no mention of their ship service. 
In the fourteenth century, however, Folkestone claimed that 
the special privileges of the Ports were implicit in the vague 
terms of the early grant, and it is obvious that none of the Head 
Ports would have allowed these lesser communities to obtain 
grants of their ‘laws’ and liberties without driving a bargain 
with them for service in return for privileges. 

The authenticity of the Lincoln’s inn writ is confirmed by 
comparison with the charter granted to Lydd and Dengemarsh 
jointly by Henry II, in which their ship service with Romney is 
first recorded. The latter is one of a group of Cinque Port 
charters issued at one time,* no two of which are identical. Some 
stress ship service, others do not even refer to it. That to Lydd 
and Dengemarsh, however, emphasizes just the liberties for 
which there is support in the early writ, namely, quittances 
‘like the men of Hastings ’ and such as they had in the time of 


1See p. 665, n. 2, above. The wording ‘ Henricus dei gratia’ in the address also 
points to a date after 1173, but might have been introduced by the copyist. 

2 P.R.O. Anc. Pet. 12940; cf. Murray, p. 231. 

3C. Ch. R. iii, 219 seqq.; cf. Murray, pp. 232 seqq. 
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Henry I. All the evidence goes to show that in this group of 
charters references to former liberties were not made carelessly, 
but were based upon existing documentary evidence,’ and the 
discovery of the writ of Henry I to Dengemarsh is fresh proof 
that the group simply confirmed an earlier series of charters 
granted to the various Ports and their members nearly fifty 
years before. 

The writ shows that the special privileges enjoyed by the 
Ports in the reign of Henry II were in fact recognized before 
1118 as the reward for their service. The men of Dengemarsh 
are granted their ‘laws ’, and the fact that these can be described 
in general terms like ‘as the men of Hastings have ’, indicates 
a traditional body of Cinque Port custom. It is unfortunate 
that it was not considered necessary to enumerate these liberties, 
probably because they were already too well known, but they 
may have included such customs as withernam, certain judicial 
liberties, especially that of answering pleas only at the Court of 
Shepway, and perhaps the right to join in the Yarmouth herring 
fishing, although of all this there is no proof. The Ports were not 
as yet grouped in a confederation under a common name, but 
the rudiments of such an organization must have already been 
present in the reign of Henry I in the ‘ laws’ which were common 
not only to the Head Ports but also to the humbler members. 
Thus another link is provided in the chain of substantial evidence 
on which to carry back the history of the Cinque Port confedera- 
tion to the early years of the twelfth century. 

K. M. E. Murray. 


The History of British Museum Additional MS. 39943 


In the year 1920 the British Museum acquired a late twelfth- 
century manuscript volume consisting of Bede’s Prose Life of 
St. Cuthbert and a series of anonymous miracles relating to 
the same saint. The volume is beautifully illustrated by coloured 
miniatures and is now one of the treasures of the British Museum 
collection. It is numbered Additional 39943 and is fully de- 
scribed in the Catalogue of Additions to the MSS. in the B.M. 
1916-1920, London, 1933, pp. 262 ff., so that only a brief descrip- 
tion is necessary here. It is written on vellum and consists of 
150 fos. It measures 52 by 33 ins. and contains forty-five finely 
executed full-page miniatures and part of another. It probably 
formerly had fifty-five, but the other ten have been torn out 


1Cf. Murray, p. 15. 
VOL. LIV.—NO. CCXVI. 
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possibly by seventeenth- or eighteenth-century collectors. Each 
of the miniatures illustrates one of the chapters of the Life and 
Miracles. 

The book was doubtless produced in the Durham scriptorium. 
Its text of Bede’s Prose Life connects it with a group of other 
manuscripts of the same Life, the majority of which have Durham 
connexions. In addition it is mentioned twice in early catalogues 
of the Durham monastic library. The first entry is in a catalogue 
of the books found in the common case within the spendiment 
or treasury which, when Robert of Lanchester retired from the 
office of librarian to that of shrine-keeper in 1391, were delivered 
to his successor, William de Appleby. The entry runs: ‘ Vitae 
Sanctorum. O. Vita Sancti Cuthberti et miracula eiusdem 
curiose illuminata. ii. fo. dubiorum.’! It will be seen that the 
method of describing the book used by the medieval cataloguer 
is to note the words or syllables which stand first on the second 
folio. This identifies the manuscript here described with Add. 
39943. 

The second catalogue in which the book is mentioned is that 
bearing the name of J. Fyshborn and dated 1416. The hand- 
writing is, if anything, earlier than the 1391 catalogue. All that 
Fyshborn did was to put a mark before such volumes as still 
remained in 1416, and when a book was missing to state its 
whereabouts, if known. The entry describing our manuscript 
is the same as in the 1391 catalogue quoted above but with the 
addition of ‘ Ricardus Archiepiscopus Eboracensis’. This pre- 
sumably means that it had been borrowed by Richard le Scrope, 
archbishop of York, who was executed in 1405. It is quite 
possible that the book may have been borrowed by Scrope for 
the benefit of Thomas Langley, who from 1401-5 was dean of 
York, and in the following year was elected bishop of Durham. 
Langley afterwards gave money to York Cathedral for the 
famous St. Cuthbert window there, which was erected soon after 
his death in 1437. But even if Langley intended that the 
manuscript should provide the artist with designs for the Cuthbert 
window, the artist thought otherwise, for none of the pictures in 
the window corresponds, though there is some similarity in one 
of the scenes. 

Until recently nothing was known of ‘its subsequent history 
until 1828, but it is now possible, partially at any rate, to fill 
the gap. In the year 1500 or thereabouts it was in Carlisle, 
where it was being used at the instance of Prior Gondibour by 
the artist or artists who were painting the backs of the stalls 
there. There can still be seen seventeen of these panels, each 


1 Catalogi Veteres, Surtees Society, vol. vii, London, 1838, p. 29. 
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one copied from a miniature in Add. 39943. It is more than 
probable that the manuscript was returned to Durham from 
York, and that it came to Carlisle through the influence of Bishop 
Richard Bell who, having been prior of Durham from 1464—78, 
was bishop of Carlisle at the time when Prior Gondibour had 
the stalls painted. Bell was interested in manuscripts and was 
also responsible for the adornment of the cathedrals at Durham 
and Carlisle, so that it seems very probable that he was the 
connecting link.! 

We do not hear of the manuscript again until the eighteenth 
century when it was in the possession of John Forcer of Harbour 
House near Durham. This fact has recently come to light in a 
somewhat roundabout way. There was published in 1722 at 
Cambridge a very important edition of Bede’s Ecclesiastical 
History and other of his historical works. It was edited by 
John Smith, a canon of Durham, and finished, after the latter’s 
death, by his son George. In the Preface, George, describing 
the manuscripts he used for the edition of Bede’s Life of Cuthbert, 
mentions one which belongs to a certain William Forcer— 
‘Gulielmi Forcer Armigeri Dunelmensis, qui hunc imaginibus 
in quibus historia singulorum capitum depingitur, pulcherrime 
ac elegantissime ornatum primum Patri, deinde mihi ex suo 
maximo in antiquitates monasticas amore conferendum praebuit ’. 
A comparison of the text of Smith’s edition with that of the 
manuscript made it highly probable that Smith was referring 
to Add. 39943, but a happy discovery turned probability into 
certainty. In the library of Bishop Cosin at Durham is a copy 
(E. i. 16) of the editio princeps of Bede’s Life of Cuthbert, included 
in the edition of Bede’s works printed at Basle by John Hervagius 
in 1563. Thomas Rudd, who was librarian of the Durham 
Chapter Library from 1717-26, has made notes of variant read- 
ings from another manuscript throughout the text. At the top 
of the first page of the printed Life he has written: ‘ Collat. 
cum MS. Johannis Forcer Arm.’. I have been carefully through 
these variant readings and there is no possible doubt that the 
manuscript which Rudd was using was Add. 39943. As usual 
Rudd is extremely accurate, and all the seventy or so variants 
agree in every particular with our manuscript. Some of these 
variants are peculiar to this manuscript, that is to say, they occur 
in none of the other thirty-eight manuscripts of the Prose Life 
which still survive. In any case it is hardly likely that there 
would have been two such remarkable manuscripts in the posses- 
sion of the Forcer family at the same time. But when we come 


1 For further discussion of this subject see my article, ‘The St. Cuthbert Paint- 


ings on the Carlisle Cathedral Stalls,’ The Burlington Magazine, July 1938, vol. 73, 
pp. 17 ff. 











676 THE HISTORY OF BRITISH MUSEUM October 


to look at the Forcer genealogical table (see R. Surtees, History 
of Durham, vol. i, London, 1816, p. 65), we see that the name of 
William does not once occur in the Forcer family in the seven- 
teenth or eighteenth centuries. There is, however, a John 
Forcer who died in 1725. It is therefore quite clear that Smith 
in his Preface had made a slip in the Christian name of the owner 
of the manuscript. In every other particular Smith’s descrip- 
tion of the manuscript which he used fits in exactly with our 
manuscript. 

The Forcers were a well-known Durham family who had owned 
a small estate at Harbour House near Durham since an ancestor, 
John Fossour, had acquired it by marriage in 1417. This John 
Fossour was a great-nephew of the John Fossour who was prior 
of Durham from 1341-74 and who built the great west window 
of the nave and the splendid kitchen which still stands. After 
about 1660 the family spelt their name Forcer. They clung 
firmly to the ancient religion after the Reformation and suffered 
some persecution. During the later sixteenth century and 
onwards, Harbour House was a great place of resort for the 
Roman Catholic priests of the district, and some of the family 
themselves became priests. It would not be unlikely that in 
the troubled times before the dissolution of the monastery at 
Durham in 1540 this Life of St. Cuthbert, which was one of the 
treasures of the monastic library, should be placed for safe 
keeping in the hands of a family who would take care of it. It 
may well have been placed as a treasure in the Forcer’s private 
chapel, of which the ruins are still to be seen at Harbour House. 

The last of the Forcer family, Basil, died without issue in 
1792, and when we next hear of the manuscript it is in the 
possession of Sir Henry Lawson of Brough. James Raine in 
the Preface to his book entitled St. Cuthbert (Durham, 1828, 
p- iv) thanks Sir Henry for the loan of the manuscript, and 
mentions that some of the woodcuts in his work are from the 
miniatures in this volume. The Lawsons of Brough are another 
well-known northern family who were also strongly Roman 
Catholic throughout the eighteenth century and were connected 
by marriage with the Forcers. In fact Isabel Lawson of Brough 
was maternal grandmother of the John Forcer who owned the 
manuscript about 1722. But at what time between 1722 and 
1828 it passed from the Forcer to the Lawson family, we do not 
know. 

The rest of the history of the manuscript is to be found in 
the British Museum Catalogue. It was sold by Sir John Lawson 
at Sotheby’s in 1906, and subsequently belonged to Mr. H. Yates 
Thompson. It was purchased in 1920 by the British Museum, 
where it still remains. In this way it is possible to piece together 
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an outline history of the manuscript from the time when it was 
written, but gaps still remain to be filled in. It is a manuscript 
of outstanding beauty and it is clear that from earliest times it 
was treated with the greatest respect. So it is not unlikely that 
other references to it will turn up in the future and enable us to 
complete its history. 

BERTRAM COLGRAVE. 


Thirteenth-Century Notes on the Rights of the Abbey of 
Faversham in London from a Manuscript at Grenoble 


THE municipal library of Grenoble contains two thirteenth- 
century manuscripts of the Historia Scolastica of Petrus Comestor. 
Both belonged at one time to the Grande Chartreuse whence they 
were removed in 1803 by the civil authorities and incorporated in 
the newly formed public library of Grenoble.1_ Only one of these 
manuscripts, that now listed as no. 985 in the Grenoble catalogue,” 
is here under consideration, for the reason that it appears to have 
been written in England during the first half of the thirteenth 
century, and contains at the end two entries concerning the abbey 
of Faversham. The Historia Scolastica, with its dedication to 
William, archbishop of Sens, fills the first 236 folios of the volume. 
Two hands have participated in the work, scribe A writing as far 
as folio 111°°, when scribe B continued up to folio 120°°, where 
A reappears and finishes the remainder of the text. Folios 237 
and 238 are occupied by a couple of sermons, the first beginning 
‘In principio erat Verbum, vox synagoge, vel ecclesie, vel cujusque 
electi . . .’; the second, ‘In principio erat Verbum: Verbum 
duobus modis intelligitur. ...’ Both sermons are written in 
a hand different from either A or B, but roughly their contem- 
porary. It is the following folios 239 and 240 that are taken up 
with the affairs of the abbey of Faversham. There are two 
entries : the first is a record of a lawsuit in 1244 between the abbot 
of Faversham and the Templars of the New Temple arising out 
of their conflicting claims on the Old Fleet Ditch in London : the 
second is a report on the abbot’s successful petition to Henry III 
later in the year 1244 to be allowed a private socarius * for his soke 
in London and Southwark. Neither is an impartial statement, 

1 Catalogue Général des Manuscrits des Bibliothéques publiques de France, 
Départements, tome vii. Grenoble, par P. Fournier, E. Maignien, A. Prudhomme. 
Paris, 1889, p. xxix. 

* Ibid. pp. 294-5. 

* The unusual word ‘ socarius’ used in this case has probably the same meaning 
as soke-reeve in the Liber Albus (ed. H. T. Riley, Rolls Series, 1859), i. 64. 
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in both the rights of Faversham are jealously set forth that they 
may be the better guarded in future. The procedure is viewed 
entirely from the Faversham point of view, and on folio 240°° 
at the bottom of column A the author associates himself directly 
with the Faversham interests by the words ‘ut hoc benigne 
faceremus ’. He may even have been the abbot’s proctor. The 
entire Faversham matter is the work of a single scribe, whose 
hand closely resembles that of B in the Historia Scolastica. It 
is written like the rest of the volume on parchment folios measuring 
310 mm. by 223 mm., each side having 2 columns of 43 lines ruled 
between points in the margin. 

On the end flyleaf the manuscript formerly bore an early, 
probably a thirteenth-century, mark of ownership, but the name 
has been erased, leaving only ‘sum lib’de . . .’. To judge from 
the length of the mark left by the erasure, the word or words 
obliterated should have been composed of about 10 letters. But, 
having regard to folios 239 and 240, where legal rights of Faversham 
in 1244 are recorded by an English hand not incompatible with 
that date, it is not unreasonable to suppose that in or about 1244 
the manuscript was in the possession of Faversham Abbey. 

The question now arises as to when and by what means the 
manuscript left England and reached the priory of the Grande 
Chartreuse. Certainly it was there early in the eighteenth 
century for the volume is bound in the easily recognizable bind- 
ing in which the Carthusians of that day rebound a great part 
of their library. But the manuscript with the Faversham mis- 
cellanea, together with the companion volume of the Historia 
Scolastica, the present MS. Grenoble 984, were in all probability 
at the Grande Chartreuse before the close of the fifteenth century. 
Some time in the later half of that century, probably between 
1450 and 1470, a catalogue 1 was compiled of the books in the 
library of the Grande Chartreuse, and, it is to be noted that 
under the rubric ‘ Historie’ two copies of the Historia Scolastica 
are to be found.? The historical section of this catalogue con- 
tains only some fifteen volumes in all, and it is remarkable 
that out of these, two further entries should concern England. 
The one is catalogued simply as ‘ Historia Anglorum ’, but the 
second is described thus, ‘item parvus liber in quo vita beati 
Eduuadi Regis Anglorum, et canonizatio Sancti Ethmundi, 
Cantuariensis archiepiscopi, habentur’.* The mention of this 
opuscule may serve to suggest an hypothesis as to how and when 
the manuscript with the Faversham miscellanea came to leave 

1 This catalogue has been printed by P. Fournier, ‘ La Bibliothéque de la Grande 
Chartreuse ’, Bulletin de Vv Académie Delphinale, 4° série, tome i. (1886), 305-86, from the 


original, now MS. Grenoble 107; the grounds for assigning the catalogue to this date 
are discussed by P. Fournier, op. cit. pp. 339-40. 


2 Ibid. p. 364. 8 Tbid. p. 365, 
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England for the Grande Chartreuse. A composite work such 
as this on St. Edward and St. Edmund is just what might be 
expected to emanate from England about the year 1250, includ- 
ing in the place of honour St. Edward, England’s royal patron 
beloved of King Henry III, accompanied by St. Edmund, who 
had enjoyed the veneration of his countrymen despite official dis- 
approbation, and had become since his canonization in 1247 their 
most recently acquired saint. This manuscript may even have 
been sent to the Grande Chartreuse by St. Edmund’s immediate 
successor, Boniface of Savoy, as part of a donation whose most 
important item was a Bible. Boniface, having entered the order 
at an early age, retained an affectionate memory for the Car- 
thusians, though he had soon abandoned them for a career of 
ecclesiastical honours.1_ Writing on 8 November 1250,? Hugh, 
prior of the Grande Chartreuse, thanked Boniface for a gift of 
books, singling out for especial mention a volume of the Bible. 
Before terminating his letter Hugh exhorted Boniface to imitate 
the virtues of his predecessor St. Edmund who had performed so 
many miracles before his very eyes.® 

Can it be that this reference to St. Edmund was intended 
as a graceful allusion, and by way of acknowledgement for 
Boniface’s gift of the manuscript containing St. Edmund’s 
canonization ? A parallel can be found in the case of a book 
given many years previously by Boniface to Hugh. Earlier in 
the letter Hugh has been dwelling at some length on the tradi- 
tional commonplace of the superiority of sacred learning to the 
treasures of earthly wealth, when he pauses to remind Boniface 
that this is a citation from the Liber Moralium of Gregory, a work 
which Boniface at the moment of his departing from the Car- 
thusians had presented to Hugh, who was then merely procurator 
and not prior. May not then the Historia Scolastica with the 

1 According to F. Mugnier, ‘ Les Savoyards en Angleterre au xiii siécle ’, Mémoires 
et documents publiés par la Société Savoisienne d’ Histoire et d’ Archéologie, 2° série, tome 
iv. (1890), 234, Boniface had been an inmate of the Chartreuse de Portes near Belley 
in the modern département of the Ain. But according to Giuseppe Strickland, ‘ Ricer- 
che storiche sul B. Bonifacio di Savoia’, Miscellanea di Storia Italiana, 3* serie, vol. i. 
(1895), 357-8, he entered the Grande Chartreuse itself. The two priories were not far 


apart, and a son of the house of Savoy, who was also a Carthusian, could scarcely fail 
to visit the Grande Chartreuse at some time. 

? The letter is printed in full among the proofs of S. Guichenon, Histoire généalogique 
de la royale maison de Savoie (3 vols. Lyons, 1660), livre vi. 58-9, and is analysed by 
Mugnier (op. cit. pp. 233-4). 

3° Inspiret, obsecro, pro his Spiritus, qui ubi vult spirat, cordi vestro benignissimo 
ut Sanctum Edmundum quem ante oculos mentis vestrae tot miracula et pia facta 
ipsaque sedes, quam nunc tenetis Cantuariae, ponunt, imitamini....’ Mugnier 
(op. cit. p. 234) refers to this passage but speaks of St. Edward instead of St. Edmund. 

4* Quod non ex me sapientiae vestrae scribo, sed ex eodem Gregorii Moralium libro, 
quem vos recedentes cum lacrymis e Carthusia vestra in qua tam altum poneratis 
fundamentum virtutis, mihi tunc eius humili procuratori dono dedistis ’ (S. Guichenon, 
op. cit. livre vi. 58-9). The book in question would appear to be the Moralia in Job 
of St. Gregory the Great. 
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Faversham miscellanea have also formed a part of the donation 
for which Hugh was thanking Boniface in 1250? The Historia 
Scolastica would be an admirable companion volume to the 
Bible,! which was the principal feature of the donation. There is 
also the remarkable coincidence that in the spring of 1250 Boniface 
actually visited the abbey of Faversham in very special circum- 
stances. Having conducted a rigorous visitation at Canterbury, 
Boniface proceeded to Faversham to visit the abbey in the same 
fashion, and here, in the words of Matthew Paris, because of the 
pusillanimity of the monks his tyranny met with no opposition.* 
It is not improbable that through a combination of the arch- 
bishop’s tyranny and the monks’ timidity the present MS. Grenoble 
985 came into the hands of the former and was sent by him in the 
same year to the Grande Chartreuse. 
C. A. J. ARMSTRONG. 


GRENOBLE MS. 985 


f. 239t°, Anno ab Incarnacione Domini M.CC.XLIIIJ regnante in Anglia 
Domino Henrico tercio rege filio Johannis regis Angliae, anno regni eiusdem 


Xxviij, scilicet cito post regressum ipsius regis de Wasconia, tempore Petri 
abbatis Vi de Faveraham,® mense Aprili, obstruxerant Templarii de Novo 
Templo Lond[oniarum] quoddam fossatum, quod vocatur a vicinis anti- 
quum Flete, iuxta domos ipsius abbatis apud Flete, in quod Tamisia cur- 
rere solet, in quod eciam naves magne et parve honuste et vacue solent 
ingredi ad warvam dicti abbatis et vicinorum et egredi ab antiquis tem- 
poribus. Coacervaverant autem dicti Templarii in eodem fossato plures 
batellatas terre quas aliunde fecerant illic deportari, et plantaverant in eo 
iuvenes salices usque ad XL ut ad se totum preoccuparent: sedentibus 
igitur eo tempore iusticiariis Domini Regis apud Turrim in Lond[oniis] 
scilicet Domino Willelmo de Ebor[aco], Domino Henrico de Bathon{ia], 
et Domino Jerem[us] de Caxtun, prefatus abbas comperto hoc facto, 
videns ex hoc magnum dispendium et gravamen domui sue imminere si 
ingressus eius et egressus obstrueretur in dicto fossato, misit ad prefatos 
Templarios in verbis pacificis, eo quod multum familiares essent dictus 
abbas et dicti Templarii tunc temporis, ut obstrusionem illam et obstacula 
amoverent amicabiliter et in pace. 

Erat eodem tempore summus preceptor fratrum in Anglia frater 
Robertus de Samford, et apud Lond[onias] magister fratrum qui dice- 
batur frater Hugo de Stoctun. Delata est igitur ostensio preoccupacionis 


1° Quantas igitur valeo pietati vestrae gratias ago pro tanto munere Bibliothecae 
Sanctae, quae singulare presidium nostrae infirmitati, et vestrae erga nos charitatis est 
insigne testimonium ’ (S. Guichenon, op. cit. livre vi. 58-9). 

2° Venit (i.e. Boniface) igitur illinc ad abbatiam de Faversham cujus visitationi 
propter tirannidem suam non ausi sunt ipsi pusillanimes monachi contradicere’ 
(Matthew Paris, Chronica Majora (ed. Luard, Rolls Series, 1876-80), v. 120). 

° The fifth abbot of Faversham was Geoffrey who succeeded in the nineteenth year 
of Henry III, i.e. 28 October 1234 to 27 October 1235; the sixth abbot was Peter de 
Linstede (1244-66), Dugdale (ed. Caley, 1817-30), Monasticon Anglicanum, iv. 569. 
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supradicte per procuratorem abbatis primo ad magnum capitulum dictorum 
Templariorum quod tunc celebrabatur Lond[oniis] sub prefato precep- 
tore. Et provisum fuit et preceptum in dicto capitulo ut si vera essent ea 
que a procuratore abbatis proponebantur sine dilacione corrigerentur : 
ita tamen ut prius ad locum prefatum accederent preceptor Lond{oniarum] 
et quidam ex fratribus, et ita esse ut pars abbatis asseruit, comprobarent. 
Distulerunt igitur prefati fratres hanc iusionem facere et volebant super 
hoc diem accipere fere usque ad tres ebdomadas sequentes completas 
allegantes se aliis negociis diversis prepeditos et ad hoc intendere non 
valentes, ad nichil aliud ut parti abbatis videbatur, in hoc facto tendentes 
nisi ut tunc transeuntibus iusticiariis Domini Regis relinqueretur infectum 
negocium. Instabat enim tempus quo dicti iusticiarii a Turri in Lond- 
[oniis] debebant recedere omnibus pro quibus venerant adimpletis. 

Sentiens igitur procurator abbatis se ex hac dilacione gravari et 
timens ne forte incassum esset prefatum negocium prosecutus, et videns 
instare tempus quo omnes preoccupa [col. B]—ciones civitatis debebant 
coram dictis iusticiariis presentari, habito consilio cum quibusdam sapien- 
tioribus et discretioribus viris civitatis et amicis dicti abbatis duxit ad 
dictum locum Dominum Laurentium de Frowich, qui tunc temporis ex- 
titit aldermannus illius custodie, et quosdam de sapientioribus civitatis 
et omnes vicinos, qui omnes una voce dixerunt hoc factum esse preoccupa- 
cionem manifestam, et quod clare patuit ex hoc dicto abbati iniuriari, et 
omnibus vicinis unde iuste potuit et debuit se super hoc gravamine con- 
queri, ex quo dicti Templarii hoc factum ‘amicabiliter et in pace distulerunt 
emendare. 

Annotata est igitur hec querimonia in rotulo maioris civitatis Lond- 
[oniarum] et presentata per procuratorem abbatis coram iusticiariis 
Domini Regis, qui promittentes se in propriis personis illic advenire et 
per semetipsos visum facti facere, assignaverunt partibus diem certum, 
XVIIJ@ die mensis Junii. Advenerunt igitur eodem die ad dictum locum 
apud Flete prefati iusticiarii, sicut promiserant, scilicet Dominus Willelmus 
de Ebor[aco] et Dominus Jerem[us] de Kaxtun, socius eius, et dominus 
W{illelmus] de Haverell tunc tesaurarius scakkarii Domini Regis, maior 
eciam et vicecomites, scilicet duo, et omnes aldermanni, scilicet X XIITJ°"., 
et omnes maiores natu et sapientiores civitatis Lond[oniarum] presentibus 
Templariis per quendam fratrem Robertum tunc thesaurarium suum 
Lond[oniarum] procuratorem et alios duos fratres, presente eciam abbate 
per fratrem R. de Frendeb : sacristam suum et procuratorem tocius negocii 
et Hugo de Bermundeshey tunc senescallum suum. Ducti sunt igitur 
dicti iusticiarii ad locum preoccupacionis, precedente aldermanno, et in- 
terrogata est pars abbatis a iusticiariis super quibus faceret querimoniam. 
Respondit quod super preoccupacione et obstructione illius Flete quod 
semper ab antiquis temporibus esse consuevit apertum, ita quod naves 
maiores et minores honuste et vacue semper ad warvam abbatis et vicinorum 
applicare consueverant : et quod abbas et vicini semper habuerunt in eo 
liberum ingressum et egressum per navem sine contradicione vel molestia 
usque ad tempus illud quo Templarii illud obstruxerant per plantacionem 
salicum in eo et molem terre in eo coacervatum, ut evidentissime patuit, 
et ex hoc bene se poneret in veridico sermone vicinorum qua melius rei 
veritatem agnoscerent. Jusserunt igitur prefati iusticiarii eligi XIIc!™ de 
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antiquioribus et fidelioribus vicinis, per quorum iuramentum rei veritatem 
inquirerent. Qui electi omnes venerunt coram eis ut iurarent, interrogato 
missali. Contradixerunt autem maior civitatis et omnes ballivi resistentes 
quantum potuerunt et dicentes hoc esse contra libertatem suam manifeste, 
scilicet ut iurata caperetur in civitate Lond{oniarum] et petierunt ne 
fieret : sed tamen [promiserunt] } verum dicere [f. 239°] super interrogatis 
per iuramentum quod Domino Regi primo fecerant coram aldermanno. 
Ad hoc respondit Dominus Willelmus de Ebor[aco] quod dictum Flete 
exstitit Domini Regis et cursus aque in eodem Domini Regis. De con- 
tencione vero abbatis adversus Templarios, vel Templariorum adversus 
abbatem, vel alicuius vicini adversus alium vicinum, nichil ad eum tunc 
spectare, nec super hoc velle tunc disputare vel diffinire, sed tantum ea 
que ad Dominum Regem pertinebant velle prosequi et per iuratam inquirere 
de iure ipsius et ad eum spectantibus, ceteris omnibus tunc omissis. Dice- 
bat et Dominum Regem, dominum esse ipsorum et tocius Angliae, unde 
de iure ipsius certius et districtius inquiri debuit quam alicuius vicini, 
quamvis magni, quamvis potentis, non obstante aliqua libertate. Unde 
precepit ex parte Domini Regis quod omnes XIJ¢!™ prefati iurarent absque 
ulla cunctacione tacto libro et osculato. Capta igitur iurata precepit 
iuratis Dominus Willelmus de Ebor{aco] ut certificarent eum et socios 
suos per iuramentum quod fecerant utrum prefatum Flete semper ab 
antiquis temporibus esset apertum, ita ut naves magne et parve honuste 
et vacue possent semper libere ingredi ad warvam dicti abbatis et vicinorum 
et egredi sine aliquo impedimente vel obstaculo, et utrum modo obstruere- 
tur et per quos. 

Allegabant interim dicti Templarii dictum fossatum eis concessum a 
regibus Angliae, scilicet a rege Johanne, patre Domini Regis qui tunc erat, 
et ab eodem rege eisdem confirmatum pretendentes cartas quasdam quas 
inde se habere dixerant bonas. Legente vero Domino Willelmo de Ebor- 
[aco] continebatur in carta prima quod Dominus Johannes rex Angliae 
concessit eis locum unum in quo statuerent molendinum et cursam aque 
cum fossato quo curreret illud molendinum iuxta castellum Baynard. 
De alio fossato et cursu aque quo currit suum molendinum mencionem 
faciens, non de isto, eo quod istud Flete valde remotum sit a prefato 
castello. Interrogati vero a Domino Willelmo de Ebor{[aco] utrum ista 
omnia haberent in pace, et illis respondentibus, habemus, iussit eos salvo 
reponere cartas suas et tacere. Continebatur et in cartis suis ultimo in 
fine quod nullus hominum presumeret dictis Templariis aliquam molestiam 
inferre super prefatis sub pena X°™ librarum. Tacentibus vero omnibus 
iussa est venire iurata. Qua veniente, protestati sunt omnes qui in ea 
erant una voce et dixerunt quod illud Flete prefatum quod dicebatur 
antiquum Flete semper fuit apertum ab inicio, ita quod naves magne et 
parve honuste et vacue semper intrare consueverant ad warvam abbatis et 
vicinorum et exire sine aliquo impedimento usque ad tempus illud et quod 
obstructum erat tunc ut manifeste patuit et per Templarios. Adiecit 
autem hic qui loquebatur et dixit, quod iam decem et [col. B] novem annis 
evolutis sederunt [alii]? iusticiarii ad Turrim in Lond[oniis] et tunc 
eandem obstrusionem fecerant dicti Templarii in dicto fossato, et per 
eosdem iusticiarios fuerunt omnia eiecta et amota. Iterum postea paucis 


1 MS. promitterent. 2 MS. alias. 
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annis elapsis attemptaverunt illud idem Templarii, et querimonia facta 
tamen per maiorem et probos viros civitatis eradicata et eiecta fuerunt 
omnia. Interrogati utrum omnes hi idem dicerent; responderunt una 
voce omnes hec eadem se dicere per omnia. Incidentibus igitur ex hoc 
in misericordiam Domini Regis Templariis, dixit Dominus Willelmus de 
Ebor[aco] procuratoribus abbatis quod bene poterant inde discedere, et 
quod per semetipsum faceret omnes transgressiones supradictas emendare 
et sic utrumque discessum est prosequentibus dictis iusticiariis officium 
suum in preoccupacionibus tocius civitatis. 

Capta est igitur iurata ista anno suprascripto, videlicet anno gracie 


M.CC.XLIIJ anno regni Henrici regis Anglie filii Johannis regis XXVIII 


tempore Petri abbatis V4! de Faversham anno eiusdem X 1 coram dictis 
iusticiariis in [propriis personis]* apud Flete in Lond[oniis] mense Iunii, 
XVIIJ die eiusdem mensis. Et preceperunt dicti iusticiarii statim postea 
aldermanno illius custodie supranominato ut omnia amoveret que ad 
obstrusionem in dicto Flete erant coacervata, et ut salices in eo plantatas 
eradicaret et eieceret, ita ut maior navis que in Lond[oniis] potuit reperiri 
possit in illud honusta libere ingredi et libere egredi. Quod et factum est 
et remansit illud Flete apertum ut prius extitit ab antiquis temporibus. 

Postea vero parvo tempore transacto vendicaverunt dicti Templarii 
se aliquando habuisse quandam exclusam cum duabus ianuis in ore dicti 
fossati quod prius conabantur obstruere, et optinuerunt a Domino Willelmo 
de Ebor{aco] ut omnia supradicto loco ponerentur in eodem statu quo 
fuerunt anno proximo ante guerram, cuius facti execucionem demandavit 
Radulpho Eswi tunc maiori Lond[oniarum] aldermanno illius custodie, 
ut dicebant. Qui ad prefatum locum accedentes intendebant super hoc 
inquirere de vicinis, et ceperunt quandam iuratam sive auctoritate iusticiar- 
iorum vel auctoritate propria, nos nescivimus. Que iurata venit et dixit, 
quod dicti Templarii consueverant ante guerram ibidem habere quandam 
exclusam ut prius vendicaverunt, de consuetudine ipsorum testificantes 
non de iure. Postea autem qualiter obstrusa fuerit, nesciebant. Quidam 
tamen de illis qui aderant et procurator episcopi Saleberensis, dicebant 
quod ex provisione et precepto iusticiariorum Domini Regis qui tunc 
fuerant, obstruebatur. Sed quia super hoc non poterant tunc plenius 
certificari concessum est eis ibidem facere exclusam suam ut petebant. 
Ita tamen ut absque nocumento episcopi vel abbatis vel alicuius vicini 
hoc facerent, quod et facere promittebant. Contradixerunt tamen et 
restiterunt procuratores episcopi et dicti abbatis in quantum poterant, 
ne ipsi in hoc facto procederent, eo quod post [f. 240°] modo ex hoc 
dominos suos sentirent gravari. 

Edificaverunt igitur postea dicti Templarii exclusam suam quam prius 
petierant loco prefato in absencia dictorum procuratorum, et inciderunt 
quasdam salices ex parte gardini abbatis easdem asportando, et vendi- 
caverunt magnam partem terre in gardino eiusdem, et infringentes clausu- 
ram gardini eius, ceperunt erigere in gardino dicti abbatis clausuram 


1 The year 1244 was the tenth year of Abbot Geoffrey ; and the year in which Abbot 


Peter succeeded him at Faversham Dugdale (ed. Caley, 1817-30), Monasticon Angli- 
canum, iv. 469. 


2 MS. propria persona, 
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suam magnam et altam ut terram abbatis quam prius vendicaverant ad 
se attrahentes libere et perpetuo possiderent eandem. Erexerunt scilicet 
in capite illius clausure quandam ianuam dicentes se velle habere per 
eandem liberum introitum et exitum et viam regiam per medium gardini 
et domorum abbatis usque ad magnam stratam communem et sic ad 
ecclesiam vicinam, et hoc se aliquando habuisse protestabantur. Quo 
comperto procurator abbatis accedens viriliter eisdem se opposuit et ne 
fieret interdixit denegans eisdem omnem aditum ad terram suam et 
gardinum. Et quia dicti Templarii nulla racione se habere debere nec 
aliquando se possedisse probare potuerunt quod querebant, agente pro- 
curatore abbatis inhibitum est eis per maiorem civitatis ex parte Domini 
Willelmi de Ebor{aco] iusticiarii Domini Regis ne amplius ibidem in 
preiudicium dicti abbatis operarentur et intermissum est opus eorum per 
dies aliquot. Consilium et dicti maioris fuit ut omnia inventa et sic 
edificata super terram abbatis per suum procuratorem amoverentur et 
asportarentur, asserens partem abbatis multum ex hoc meliorari: si ipsi 
litigare intenderent. Verum altercacione diutina hic inde super hiis habita 
et instantius petente procuratore abbatis et apud iusticiarios Domini 
Regis et apud maiorem civitatis dicto abbati super hac iniuria iusticiam 
exhiberi, tandem ex parte Domini Willelmi de Ebor{aco]: accepit maior 
civitatis in mandatis ut ex omnibus controversiis inter eos motis ab initio 
provideret iusticiam fieri et ut omnia in statum debitum reformaret. 
Igitur accepta inter eos ex consensu parcium die pacis et concordie, affuit 
dictus abbas per procuratores scilicet priorem et sacristam et magistrum 
J de Wodegate presentibus quibusdam Templariis scilicet fratre Nichola 
et fratre Roberto thesaurario et aliis, presente et Domino Michaele Tovi 
tunc maiore Lond[oniarum] et quibusdam de sapientioribus et discretiori- 
bus eiusdem civitatis : et cum diu fuisset inter eos super diversis hinc inde 
altercatum, tandem sub forma pacis petierunt dicti Templarii ut concede- 
retur eis ex parte abbatis tantum terre quantum adquisierunt in dicto 
fossato et quantum levaverunt de eodem exclusam suam extruendo quod 
fuit ad latitudinem duorum pedum (et ad longitudinem excluse sue) } 
ita ut dictam exclusam possent circumvenire et nichil minueretur abbati de 
terra gardini sui prius habita. Et ut hoc eis benigne faceremus [col. B] 
promiserunt se totam warvam ex parte abbatis quam diu duraret exclusa 
sua sumptibus suis perpetuo sustinere et clausuram de super proprio custu 
erigere, ita ut nullus ingressus haberetur versus gardinum dicti abbatis, et 
propriis expensis, cum opus esset, eandem perpetuo reparare, ita ut nullum 
dampnum infra clausuram suam pro defectu ipsorum dictus abbas incur- 
reret. Promiserunt et ianuam quam in dispendium abbatis erexerant, 
sternere, quam et incontinenti ipse maior civitatis propriis manibus penitus 
amovit. Renunciaverunt et omnibus querelis et demandis versus dictum 
abbatem in hac parte prius propositis, ita ut nichil amplius nisi quod supra 
dictum est possent ibidem in perpetuum vendicare. Fuerunt autem ibidem 
ex parte abbatis supradictus maior civitatis et Dominus Laurentius de 
Frowich tunc sokarius dicti abbatis in Lond[oniis] et Dominus Nicholas 
Bat tunc unus vicecomitum Lond[{oniarum] et Dominus G. de Winton{ia] 
viri sapientes et discreti, qui consuluerunt parti abbatis ut superius oblata 
reciperent animo volenti, dicentes se bonum negocium consummasse. 


1 Written in margin by same hand. 
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Nolens igitur pars abbatis a tantorum virorum consilio recedere, supradicta 
concessit, dum modo hoc placeret abbati et conventui suo absentibus et 
providerunt ut aliquid scriptum super hoc fieret inter ipsos ad omnia 
confirmanda perpetua pace duraturum. 

Anno supradicto incarnacionis dominice prefati Domini Henrici regis 


Angliae anno XXIX circa festum omnium sanctorum, existente tunc pre- 
fato rege Lond{oniis] et ibidem concilio convocato, maiore tunc Lond- 
[oniarum] Domino Michaele Tovi anno eodem creato, petiit supradictus 
abbas de Faversham sibi fieri sokarium per R. sacristam procuratorem 
suum in hac parte constitutum in plena curia sua apud Lond({onias] eo 
quod vacasset soka ipsius quam habet in Lond[oniis] absque custode 
bene per annos XXt! et periclitarentur libertates ipsius per defectum 
sokarii. Presentavit igitur dictus procurator per litteras patentes dicti 
abbatis in dicta curia plena quendam sapientem et discretum virum scilicet 
Dominum Laurentium de Frowich qui tunc temporis extitit aldermannus 
custodie de Flete ad dictam sokam custodiendam, sed restiterunt aliquam- 
diu fere omnes maiores natu et ballivi dicte curie eo quod tanto tempore 
transacto vacasset prefata soka et renuerunt eum ut sokarium nostrum 
recipere. Cum igitur esset super hoc [f. 240%] in dicta curia hinc inde diu 
altercatum et protestatus fuisset dictus procurator abbatis aliquando se 
habuisse sokarium Johannem Henricum nomine, qui in tempore suo inter 
primos civitatis extitit magni nominis et auctoritatis precipue. Volens 
prefatus maior Lond[oniarum] omnes contentiones dirimere et dicto 
abbati libertates suas restituere, interrogavit procuratorem suum utrum 
testes duos ydoneos et viros fide dignos de ipsa civitate posset producere 
ad probandum et testificandum ius et libertatem dicti abbatis et utrum 
dictus Johannes Henricus aliquando fuisset sokarius ipsius in eadem 
civitate, sicut ipse asserebat. Qui statim hoc audito respondit quod bene 
poterat hoc facere et incontinenti in plena curia produxit duos viros 
probos et fideles scilicet Dominum Richardum Derek speciarium et 
Dominum Richardum de Sabetelworthe cives Lond{oniarum] et homines 
magnarum opum, qui asserebant coram omnibus publice omnia vera esse 
que a procuratore abbatis in hac parte proponebantur, et oculis suis per- 
spexisse, adicientes quod dictus abbas semper a fundacione monasterii sui 
habuit sokam in Lond[oniis] et habere debuit et liberiorem quam ulla 
alia soka in Lond{onis] quia ex dono regine Anglie Matilde eam pos- 
sederunt [sic] et sokarium suum ad custodiendas libertates eiusdem soke, 
unde iusta fuit dicti abbatis petitio. Diu igitur maior et primi civitatis 
inter se colloquentes, et super hiis et aliis articulis districtius consulentes, 
tandem consenserunt omnes et decreverunt fieri quod dictus abbas postula- 
bat. Concedentes eidem sokarium quem petebat, videlicet Dominum 
Laurentium de Frowich qui admissus est ad dictam sokam in Lond[oniis] 
et Suthwerca et libertates suas conservandas unanimiter ab universis et 
remansit dicta soka cum omnibus libertatibus suis in eodem statu, quo 
melius et liberius prius ab antiquis temporibus persistere consuevit. Actum 


anno gracie M.CO.XLIIIJ. 
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Humphrey Shalcrosse and the Great Civil War 


Ir is usually stated that the English banking system owes its 
origin to the goldsmiths of-the City of London. But recent 
research has given more support to the claims of the scriveners. 
‘The scrivener ’, writes R. D. Richards, ‘ was the first financial 
intermediary in England to make a regular practice of keeping 
money deposits for the express purpose of lending such deposits 
at high rates of interest. It is not known when the scrivener 
commenced the practice but he certainly functioned in this 
capacity as early as the reign of James I. The shop of the 
scrivener was the first English bank of deposit.’1 This is not 
a matter for surprise. The drawing up of bonds and other 
contracts, which was the scrivener’s original business, brought 
him inevitably into close touch with the class of landed pro- 
prietors whose ever-present need for ready money could only 
be satisfied by loans made upon the security of their estates. 
Very little is known, however, about the financial operations 
of the scriveners. The period of their greatest prosperity can 
be dated from the charter which their company received in 1617, 
and Mr. Richards adduces the evidence both of legislation and 
of contemporary satirists to prove that they continued to be of 
importance as usurers down to the end of the century. But, 
owing partly to the destruction of the company’s records in 
1666, this has so far been the sum of our information.? 

For this reason the finding of the manuscript account book 
of Humphrey Shalcrosse, a prominent scrivener of the first half 
of the century, has proved of distinct interest. This interest is 
enhanced by the light which the accounts throw upon an im- 
portant aspect of the social history of the civil war period—the 
rapid transference of landed property. The small folio paper 
book with a parchment binding has lost a few leaves. At one 
end of the book are the lists of debts owing to Shalcrosse which 
he compiled every six months. These accounts include money 
received in the course of his practice as well as important items 
of expenditure. Each summing up concludes with a pious 
Laus Deo. They run without a break from July 1638 to Michael- 
mas 1656, March and September being the usual months for 
making them up. There are two leaves missing. At the other 
end of the book are Shalcrosse’s own half-yearly profit and loss 
accounts, beginning with Michaelmas 1646 and ending with a 
list of receipts dated September 1652. Except where another 


1R. D. Richards, The Early History of Banking in England, p. 223. 
? Ibid. pp. 14-18; W. C. Hazlitt, The Livery Companies of the City of London, pp. 
613-19. 
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reference is given, the information about Shalcrosse in this article 
is derived from this manuscript.! 

Humphrey Shalcrosse was born on 15 August 1595. His 
father, also called Humphrey, was born at Mayfield, Stafford- 
shire. A younger son of a Derbyshire family of considerable 
antiquity, he had migrated to London, done well in business and 
settled there.2 The younger Humphrey was entered as a pro- 
bationer for Merchant Taylors’ School. He was engaged in 
practice as a scrivener by 1626.4 By 1634 he felt sufficiently 
sure of his position to enter his arms in the visitation of London 
under the Ward of Farringdon Without,’ and in 1638 he was 
paying a rent of £30 for premises in the parish of St. Dunstan’s 
in the West.® 

In this year the accounts open, and he must by then have 
owned the house at Paddington which he sold in the following 
year for £258. Humphrey Shalcrosse married twice. His first 
wife was the daughter of Edward Newgate of Norwich. Their 
only child, Dorothy, married Sandford, the son of Francis Nevill 
of Chevet, in Yorkshire, a connexion to prove of great importance 
in her father’s business career. By his second wife, Eliza 
Catherina, daughter of Francis Kemp of Fulham, Shalcrosse 
had thirteen sons and two daughters, most of the sons dying 
very young. In 1645 he records the payment of £2500 for 
Dorothy’s portion. His daughter Elizabeth married Thomas 
Goddard, citizen and merchant of London. In 1651 appears 
the entry, ‘£3000 to my son Penn and his mother for my 
daughter Sarah’s portion ’.” 

His practice as a scrivener would hardly have enabled him 
by itself to achieve the degree of prosperity to which these hand- 
some dowries bear witness, but it was by no means negligible. 
It brought him in £1000 in the period July 1638 to September 
1639, and remained at this high level for two years. A fall 
then began, due, perhaps, in part to the disturbed political 
conditions of the time, and, in part, to his own increasing 


1 The manuscript is the property of the Rev. Canon F. E. Hutchinson of Worcester, 
to whom I am much indebted for permission to make use of it, and for valuable sug- 
gestions. The book was used again, this time as an estate account book, during the 
years 1723-38 by the bailiffs of Julius Hutchinson of Hatfield Woodhall, Hertford- 
shire. It had come to Julius Hutchinson, a nephew of the regicide, through his 
father’s marriage to Isabella, younger daughter and co-heir of Sir Francis Boteler ; 
her elder sister Julia had married Humphrey Shalcrosse’s son and heir, Francis. 

2 'W. H. Shaweross, Shallcross Pedigrees, p. 66. 

3 Notes and Queries, 2nd ser. viii. 46. 

*The Account Books of Lord William Howard of Naworth Castle, Surtees Soc. 
Ixviii. 234, 239, and 242. 

° The Visitation of London (Harleian Soc.). 

®°T. C. Dale, The Inhabitants of London in 1638. 

? Shawcross, op. cit. pp. 65-6. The pedigree gives no husband for Sarah. 
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pre-occupation with money-lending and with his investments 
in landed property. In spite of a rally in 1641, the fall was very 
rapid, his receipts from this source totalling only £15 between 
August 1643 and April 1644. The entries continue intermittently 
until 1650, but never touch a figure much above £200 in any 
period of six months.* 

Our first evidence of his money-lending activities comes from 
the year 1627. Lord William Howard’s household books for 
this year contain the entry, ‘to Mr. Humphrey Shallcrosse, for 
halfe a year’s consideration of £100 due by Mr. Charles Howard 
in Easter Terme 1634, £5 ’.? 

Shalecrosse later had dealings with Sir William, Lord William 
Howard’s son, and with another of the Howard circle, Sir Giles 
Overbury, brother of the unfortunate Sir Thomas; but when 
his accounts begin there has been a change in the terms of his 
loans. There is no mention of a definite term for most of the 
loans, but occasionally we find six months, a year or eighteen 
months inserted. Interest is added on at the end of every six 
months at the rate of 8 per cent. per annum simple interest. 
There is a slight modification of the interest rate in the case of 
a few loans made for an irregular period. Otherwise the rule 
held whether the amount lent was £100 or £1500 and whether 
or not the money lent was his own. More usually the money 
appears to have been borrowed from some one else, though 
the only clue to its source is a dozen or so surnames which recur 
through the accounts. It may have been interest on money 
deposited with him which accounts for the inclusion, among 
his lists of expenses, of money paid for interest on loans. 

The system of accounting adopted by Shalcrosse makes it 
impossible to draw up an accurate balance-sheet of his trans- 
actions. His method of treating them varies ; he does not always 
distinguish between money-lending and other business and, 
finally, in later years, the accounts show traces of carelessness. 
His general practice was to draw up half-yearly a list of the loans 
made or still outstanding during the period and to denote which 
of them had been paid off as to principal and interest or as to 
interest alone. Usually, there is a second column in which the 
interest due is stated, but although this is kept apart from the 
principal accounts, there are records of partial repayments in 
the later years which seem to cut across this division. 

One can, however, obtain a general idea of the scope of his 


In the periods where there are no entries for practice money, there are entries 
under the rubric of ‘‘ terme ” or ‘‘ termed money ” for similar amounts. It is possible 
that these also refer to his takings as a scrivener. 


* Surtees Soc. lxviii. 303. Among other contemporary spellings are Shelcross and 
Shalcros. Shaweross is a later variant. 
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transactions during the different periods even though the figures 
are probably only approximate. The first account, that for 
July 1638, shows a total of £8550 (principal) as having been 
owed to him during the preceding half-year, of which £2548 
had been repaid. For the next eighteen months his business 
expanded, but between September 1639 and March 1640 only 
£550 were repaid, leaving the large sum of £17,116 15s. 8d. 
outstanding. During the following years his tendency was 
on the whole conservative, and by the spring of 1643 he had 
reduced the amount to £9780. During the war years repay- 
ments whether of principal or interest practically ceased and 
few additional loans were made. From 1646 business became 
more active ; a certain number of old debts were paid off and 
rather larger amounts re-lent. The period of activity reached 
its height between April and August 1650 when there was a 
turnover of about £3000. For the next two years, however, 
Shalerosse concentrated on reducing the amount of debt out- 
standing and was helped by the repayment of the various large 
sums owed by the earl of Strafford. By April 1652 the total 
principal outstanding stood as low as £6562. The next account 
is missing, but that for the Easter and Trinity terms 1653 shows a 
total of £14,290, an increase due largely to a new debt of £8500 
contracted by the earl of Strafford. For the next three years 
there is little to record. At Easter 1656 the sum outstanding 
was £15,340, reduced by Michaelmas, when the accounts close, 
to £11,330. 

The total number of people whose names found their way 
into the list of Shalcrosse’s debtors was between 112 and 118, 
absolute certainty being impossible because of the assumption 
of titles. Many of these are distinguished by surnames alone 
and their identity cannot be ascertained. But in addition to 
these lesser clients the list includes eight earls and the heirs to 
two others, a countess in her own right, six other peers and the 
widow of another, a bishop, six baronets, the widow of another,? 
and thirty-four knights and the wife of another. The mere 
figures are imposing enough, and an analysis of the names which 
go to make them up gives us a fairly good idea of the scope of 
Shalcrosse’s transactions. 

The predominant group is markedly royalist in politics and 
includes a striking number of recusants or of members of catholic 
families. We can deal first with the exceptions. The only 
prominent parliamentary commanders to appear are the earl 


1This may have been a mortgage transaction, since in the last profit and loss 
account (receipts since 1652) appears the entry, ‘£35 10s. remain of £300, £264 10s. 
being the rent paid to the earle of Strafforde in part of my payment’. 

? Lady Drury, widow of Sir Drue Drury, Bart. 


VOL, LIV.—CCXVI. xx 
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of Warwick, Lord Mandeville, who became earl of Manchester 
in 1642, and Sir Edward Hungerford, M.P. for Chippenham.! 
The Hungerford family were connected with the strongly royalist 
family of St. John of Lideard Tregoz, Wilts. Sir Rowland St. 
John and Sir George Ailiff of Robson, son-in-law of Lucy 
Hutchinson’s grandfather, Sir John St. John, also appear in 
the accounts. Another Wiltshire name is that of Lady Broderick, 
presumably the wife of Sir Thomas Broderick of Arnbury. 
Another parliamentary client was Sir William Cobb, one of the 
county commissioners for Oxfordshire.2 Warwick’s son-in-law, 
Sir Gervase Clifton, Bart., another of Shalcrosse’s clients, was a 
Nottinghamshire royalist who paid the enormous total of £7625 
as composition for his delinquency. The name of the second 
earl of Clare, who went over to the parliament, might be added 
here. Even for peers, neutrality was not impossible. Humphrey’s 
Hertfordshire neighbour, the earl of Bridgewater, took no part 
in the war, but his son-in-law, the earl of Carbery, commanded 
the royalist forces in South Wales in the early years of the fighting. 
Lord Treasurer Weston’s son, the second earl of Portland, 
although he spent three years with the king at Oxford and com- 
pounded in 1646, was never an important figure. Among the 
individuals who fall into no particular category may be men- 
tioned the royal physician, Sir Symon Baskerville, who died in 
1641. An interesting case is that of Sir John Brooke. In 1645 
he was admitted to the dormant barony of Cobham. In 1650 
he petitioned to be allowed to sell his Kentish estates, in spite 
of an act entailing them, in order to satisfy his creditors. The 
legal restraints on the alienation of land must have been of con- 
siderable importance in the social history of this period. 

Of the royalists, the majority were from the northern counties. 
Those leaders from other areas who found their way to Shalcrosse 
included Sir Edward Hyde, Humphrey’s relative Col. John Shal- 
crosse, the elder Lord Goring and Baron Wentworth of Nettle- 
stead, who commanded under Goring in the west. Lesser 
figures were Sir Robert Croke (Crooke) of Hampton Poyle, Co. 
Oxon, and Sir John Bennett of Harlington, Middlesex. Of the 
northern royalists, the most interesting group is that connected 
with the earl of Strafford. He appears himself in the accounts 
in 1639, and in February 1641 Shalcrosse petitioned the House 
of Lords on behalf of himself and other creditors of the late 
earl for the satisfaction of their claims out of his estate.4 This 

1A Lady Arundell who appears in the income and expenditure accounts is prob- 
ably the Lady Arundell of Wardour, celebrated for her gallant defence of Wardour 
against Sir Edward Hungerford. 

2 Calendar of the Committee for Compounding, pp. 1165, 144. 


3 Brit. Mus. Add. MSS. 21426, fo. 76. 
* Hist. MSS. Commission, 4th Rep. App. p. 53. 
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did not prevent him from making further large advances to the 
earl’s son, dealing with him through William Wandesford. The 
name of Wandesford also appears among that of Shalcrosse’s 
debtors, as does that of Strafford’s friend, Sir George Radcliffe, 
and of a friend of both of them, John Bramhall, bishop of Derry, 
and later primate of Ireland.1_ The Sir George Wentworth who 
appears may have been Strafford’s brother.2 The Strafford 
connection with Ireland probably explains the appearance of 
Sir Henry Tichborne, governor of Drogheda. 

With some of the northern royalists Shalcrosse had long 
been connected. The petition to compound of Edward Grey 
of Cowpen, Co. Durham, asks the assessors to note the fact that 
he ‘is indebted at several scribeners’ shops in London, viz. Mr. 
Shelcrosse, Mr. Wilkinson and Mr. Bredele in sums borrowed 
years since £400’. We have stressed Shalcrosse’s connection 
with the Nevills of Chevet. Several Nevills appear in the 
accounts; in April 1645 Francis himself pleaded to the com- 
mittee for compounding that he owed £1650 on which interest 
had been unpaid for a year. The list also includes Sir Thomas 
Blande, Bart., and Sir Richard Tankred (Tankard), who were 
both married to daughters of Francis Nevill, as well as Adam, 
Sir Thomas Blande’s son.* Another northern royalist with whom 
Shalcrosse had been connected was Sir Francis Brandling of 
Alnwick Abbey, Northumberland. Brandling had mortgaged 
lands to Shalcrosse to the value of £2000 and had then sold them 
to Sir William Carnaby with a clause saving the mortgage. 
Upon the sequestration of the latter’s estates, Shalcrosse inter- 
vened with the committee for compounding in order to secure 
his rights on the mortgaged property. He appears to have 
been successful, since in 1663 he was the owner of Newminster 
Abbey, once the property of Brandling.* Other royalist clients 
owning property in Durham were Sir Nicholas Tempest of Flat- 
worth, whom we find associated with Brandling, Sir Richard 
Bellasis of Ludworth and Sir William Langley, Bart., of Higham 
Gobion, Co. Beds.? Yorkshire royalists included Sir Thomas 
Ingram of Sheriff Hatton. Sir Arthur Ingram was one of 


1 Bramhall’s financial embarrassments during this period are illustrated in a letter 
in the Rawdon Papers, pp. 105-8. 

?He may be another Yorkshire royalist, Sir George Wentworth of Woolley or 
Whalley. 

3 Royalist Compositions in Durham and Northumberland, Surtees Soc. cxi. 215. 
Grey does not appear in the accounts. 

4 Yorkshire Composition Papers, ii. 76-8. For the Nevills see The Genealogist, 
1901. The Blande estates were confiscated under an act of 1652. See M. G. W. 
Peacock, Index of Royalists whose Estates were Confiscated during the Civil War. 

5 Surtees Soc. cxi. 144. 

8 J. Hodgson, History of Northumberland, part ii, ii. 414. 

7 Surtees Soc. cxi. 355, 116, 262. 
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Shalcrosse’s few parliamentarian clients, being a member of the 
committee for Yorkshire. 

Of the more important figures in the royalist cause in the 
north, we find in the accounts the names of John, Lord Bellasis, 
of Lord Darcy (afterwards earl of Holderness), of his son, Sir 
William Darcy, and his son-in-law, Christopher Wyvell, of the 
earl of Cumberland, of Lord Widdrington and of the rather 
shifty Lord Saville. The last of these must have been more 
heavily indebted than the accounts indicate, for in 1646 he claimed 
an allowance for a debt of £3000 owing to Shalcrosse.2 Other 
royalist leaders included are Sir William Vavasour, Sir Edward 
Osborne, lieutenant-general of the royalist forces in Yorkshire, 
and Sir William Savile, royalist governor of Sheffield and York, 
the fathers respectively of Danby and Halifax ; Sir John Ramsden, 
who died in prison at Newark in 1644; Sir William Pennyman, 
the governor of Oxford ; and Sir Henry Vaughan, who was im- 
prisoned after Naseby and remained in prison until his death 
in about 1659. Perhaps we should include here Sir John Fenwick, 
M.P. for Northumberland, who was readmitted to parliament 
in 1646 after being expelled two years previously. In addition 
to Lord Bellasis, Lord Widdrington, Fenwick, and the convert, 
Lord Goring, there are a number of other recusants. One was 
the first viscount Dunbar, whose estate was shown in 1650, five 
years after his death, to be much wasted. Another was the 
wealthy countess Rivers. On the same day that the royalist 
standard was hoisted at Nottingham, the Colchester mob 
demonstrated its allegiance to the other side by destroying and 
seizing property of hers valued at £40,000.4 The catholic names 
include those of Sir Ralph Hodson and Sir John Wintour, the 
last representative of the Worcestershire family who played so 
big a part in the Gunpowder Plot. The names of Sir Edward 
and Sir Thomas Savage, of Eure, Dormer and Babington, and 
of Sir Christopher Neville, son of the recusant Lord Abergavenny, 
suggest catholics. 

Finally, we come to another closely knit group of northern 
royalists centred round the recusant family of the Stricklands 
of Sizergh. Besides Sir Thomas Strickland himself, whose estates 
included Yorkshire as well as Westmoreland properties, the group 
includes his brother-in-law, Sir John Mallory, who on the occasion 
of his composition declared that his debts to several persons 
totalled £3600. Names which occur both in the accounts and 


1 Calendar of the Committee for Compounding, pp. 1340, 380. 

2 Yorks. Comp. Papers, ii. 9. 3 Ibid. iii. 113-14. 
4S. R. Gardiner, The Great Civil War, i. 12. 

5 J. Humphreys, Studies in Worcestershire History. 

® Yorks. Comp. Papers, ii. 135-6. 
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in Strickland family papers are Aldeburgh (probably Richard 
Aldborough, M.P. for Aldborough) and Sir Ralph Hansby. 
Shalcrosse also made loans to Sir Michael Warton of Beverly, 
Hansby’s son-in-law, to Sir Brian Palmes, a Kentishman who 
represented Aldborough in the Short Parliament, and to a member 
of the Stapylton family who were connected with the Ald- 
borough and with Boroughbridge, which Francis Nevill had sat 
for in the Short Parliament. 

Sir Thomas Strickland’s father, Sir Robert, was appointed a 
deputy-lieutenant of the North Riding in 1640 and served in 
the royalist army under Lord Clifford (later, earl of Cumberland). 
Being already an old man, he was granted a safe-conduct after 
the battle of Marston Moor. His son, however, had a more 
chequered career. He was taken prisoner at York with Sir 
John Bellasis (later Lord Bellasis) in 1644. He compounded 
in 1646 but took up arms again in 1648. Petitioning in 1649 
to compound once more, he was fined £827 and had to pay further 
sums in 1650 and 1655. The expenses of the wars and the sequestra- 
tions pressed hard upon one who was a recusant as well as a 
delinquent. He first appears in Shalcrosse’s accounts in 1649 
when he was lent £700, ‘nomine Harris’. A more important 
transaction took place in 1650. Its details are not clear, as the 
Strickland deeds are incomplete and the two sets of Shalcrosse 
accounts confused on this point. But it is clear that the manor 
of Kilnewick in the East Riding was first mortgaged and then 
sold to Shalerosse, and that in 1650 Strickland paid him a rent 
for it. The sum named in the Strickland deeds is £5000 but 
Shalcrosse only accounts for £3700. His dealings with Shalcrosse 
were not sufficient for Strickland’s needs. In 1653 Sizergh 
itself was mortgaged to William Brown of York for two years 
and in 1655 Thornton Briggs was also mortgaged. The differ- 
ence was that in the case of Kilnewick the loss was final. 
Sizergh and Thornton Briggs were recovered by the Stricklands 
but Kilnewick is found after the Restoration to be in the 
possession of Sandford Nevill, Humphrey’s son-in-law, who had 
himself been fined as a delinquent.2, The manor before the war 
had been worth £68 annually and carried with it tithes worth 
£50 more.® 

Looking over the list of Shalcrosse’s clients one is struck by 
the compact nature of the groups into which it falls and by the 
prominence within them of family relationships. This is not 
surprising in such transactions. Most members of the landed 


1D. Scott, The Stricklands of Sizergh Castle, pp. 152-60; H. Hornyold, The Strick 
lands of Sizergh, p. 1239. 

* B.M. Add. MSS. 29648, fo. 339 and 29, 694, fo. 63. 

* Yorks. Comp. Papers, i. 160. 
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class found themselves short of ready cash in this troubled period 
and one contact would lead to another. With regard to the 
catholics it is still less surprising, since they were tending at this 
period, by restricting marriages to members of the same narrow 
group of landed catholic families, to erect themselves into a 
very definite class. This process had begun in the reign of 
James I among the catholic nobility.1 For their community, 
the civil war was clearly a cruel blow,? as it was indeed for the 
vast majority of the northern gentry. It is, however, only fair 
to add that the transference of the centre of wealth and hence 
of power to the south was in any case inevitable. Although 
fines and sequestrations did much to weaken the position of the 
northern families, the days when they could dominate English 
politics were over. 

The acquisition of landed property as a result of the mortgage 
transactions referred to was only part of the transformation of 
Shalcrosse’s position from that of a London money-lender to 
that of a country gentleman. Rents due to him appear in the 
earliest account, and in 1638 and 1639 there were large-scale 
transactions in real estate. In 1639, when he sold his house 
at Paddington, he bought one at Fulham for £480. His attention 
then turned towards the north of England where in 1641 Francis 
Neville had bought a farm at Bentley in the West Riding. In 
1642 this was sold to Humphrey Shalcrosse, now styled of Fulham 
in the County of Middlesex, gent., and Edward Harris of the 
Inner Temple, esq. In 1654 Shalcrosse resold it for £800. 

For the foundation of his family fortunes Shalcrosse was looking 
nearer home, and in 1642 he purchased the manors of Ludwick 
and Holwell in Hertfordshire from a Mr. Weld, paying for them 
two instalments of £7624 and £2463 15s. respectively. We 
may note in passing the fact that in this year he disposed of his 
Fulham house. In 1646-7 he sold an estate called the Wealde 
at Harrow for £1290.5 In Hertfordshire there was a further 
purchase in 1651 of a house and lands at Hatfield. Finally, 
in 1656 he bought the manor of Digswell from William Sedley.® 
This was an important year in his fortunes, since it was marked 
by the marriage of his son Francis to the daughter and co-heir 
of Sir Francis Boteler, the last representative of a distinguished 
Hertfordshire family. He was probably living at Digswell by 


1D. Mathew, The Jacobean Age, pp. 239-40. 

2 Brian Magee, The English Recusants, chap. ix. 

3 Topographer and Genealogist, iii. 514-27. 

‘This corrects the account given in Victoria County History of Hertfordshire, 
iii. 104-5. 
® He must have acquired it after 1634. The Visitations of Middlesex (Harleian 
Soc.). 

6 V.C.H. Herts, iii. 83. 
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1653 when he was made sheriff of the county,’ having two years 
previously paid three-quarters of the fine of £800 imposed upon 
him for refusing the offices of alderman and sheriff of London. 
The profit and loss accounts referred to give us a vivid enough 
picture of the burdens which the troubled times imposed upon 
the land-owning classes, and there may have been political 
difficulties, since the proceedings of the council for 19 June 1656 
contain an entry referring to Shalcrosse’s petition for discharge 
from the decimation tax.2 There can be no doubt, however, 
that on the balance his career shows a remarkable upswing in 
both its economic and its social aspects. The type which he 
represented was to have a more glorious future and to be more 
honoured than that of the Cavalier gentry who figure in his 
account-book. His essentially acquisitive existence provided a 
good sample of an often overlooked element in the spirit of 
his age. 
Max BELOFF. 


1 Chauncy, History of Hertfordshire, p. 23. 
2 Cal. State Papers Domestic, 1655-6, p. 383. 
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Reviews of Books 


The Cambridge Ancient History. Vol. xi: The Imperial Peace, a.v. 
70-192. Edited by S. A. Coox, F. E. Ancoox, M. P. CoaRLesworts. 
(Cambridge: University Press, 1936. Pp. xxvii, 997.) 


THE most striking feature of this volume is the ‘ international character 
of research’ which, as the editors observe, reflects the diversity of this 
phase of the Roman empire. France, Germany, Belgium, Sweden, 
Hungary, Russia, and Italy all have their representatives in the team of 
contributors, and the editors are to be congratulated on having secured 
the services of specialists of exceptional competence in their several fields 
—Rostovtseff, for example, writes on Sarmatians and Parthians, 
Cumont on the Eastern provinces, and Alféldi on the Danube region. 
In the geographical chapters the authors have not confined themselves 
to the period nominally dealt with by the volume, and Dr. Ekholm, of 
Uppsala, contributes a valuable section on the peoples of northern Europe 
which goes back to interglacial times ! 

In the narrative chapters the resources of Oxford and Cambridge 
suffice to deal with the Flavian dynasty, Nerva and Trajan. Mr. 
Charlesworth treats of the Flavian emperors and their internal policy, 
while Mr. Syme describes their frontier wars, and Mr. R. P. Longden 
contributes two chapters on Trajan. It is not until we come to Hadrian 
and the Antonines that the name of a foreign scholar appears. This is 
Wilhelm Weber, whose chapter on the Antonine emperors is, we are told, 
an abridgement of a fuller text. His style may be illustrated by a passage 
in which he sums up the character of Hadrian : 


As he united all contrasts in himself, so he desired to compel the contrasts of the world 
to unify through restless activity, through being present everywhere and understand- 
ing everything, through harshness, where it averted distress, through the prodigal 
richness of his giving, where he had to banish death, create life, conjure up splendour 
and glory. His despotic striving towards the divine in all the world, the self- 
enhancement of his mysterious power, its setting forth for show in the image of the 
highest god of the Greeks and Romans, tokens of. his intoxicating illusionism, off- 
spring of his mystically dark imaginings, like his restless sweeping around the world, 
dissipated themselves at last in an outbreak of insanity. When he grew calm again, 
he found that light pleasure in trivial pursuits, that self-irony and scepticism towards 
all human activities and human life which wholly alienated him, lonely though wor- 
shipped as he was, from men. But no one realized that in a tragic life he had 
experienced in advance an example of what awaited all his people. 


Of Antoninus Pius Weber writes that ‘he sat like a beneficent spider 
at the centre of his web, power radiating steadily from him to the farthest 
bounds of the empire and as steadily returning to him again’; but six 
pages later we read that ‘his sitting like a spider in the middle of the 
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delicate web that covered the vast empire was a danger to it more than 
a blessing’. But it is in his treatment of Commodus that Weber is most 
startling. A few quotations will suffice to show his point of view : 


In his position as devout mediator between the world of men and the world of gods 
he stood raised above the political ideas of the past, with its rational beliefs in freedom 
and equality. . . . As the first realization of humilitas before the Highest in the 
heathen world of Rome he stands in diametrical opposition to the political and ethical 
ideal of Greek and Roman humanitas. . . . With a high hand he cast aside the in- 
tellectuality of the old world, its values, its spiritual and religious gradations. He 
crushed the pride and dispelled the sovereignty of such humanitas. . .. He had 
grown out of an intellectualism that was breaking down; he guided life by instinct 
from its heights to its depths, gave to the forms of the old world a contest of passion 
and enthusiasm born of a new life and sought an Empire of happiness to be guided 
by men of devout obeisance to piety and the supernal. Rejected by the old, pioneer 
for the new, far removed from Hadrian, he was the ‘ rising sun’ of a new world. 


Professor Adcock, in his concluding chapter (p. 846), seems to approve 
these speculations, though he adds that Commodus, although the destroyer 
of the old order, had not the strength to create a new form of rule. 

The narrative is interrupted by a highly condensed chapter on the 
origins of Christianity by Canon Streeter, whose views on the Christian 
documents are well known, and by two excellent general chapters on 
the administration and on Rome and the Empire by Professor Last, and 
is followed by special studies of literature and philosophy, social life and 
art, and by a treatment of classical Roman law by Professor Buckland. 
Both he and Dr. H. I. Bell (in his chapter on Egypt), while inclined to 
accept the well-known Giessen papyrus as giving the text of the famous 
edict of Caracalla, admit the difficulty of determining the precise scope 
of its provisions. 

It is natural that some divergences of opinion between the various 
contributors should reveal themselves. The monument of Adamclissi is 
definitely interpreted as marking the scene of the defeat of Oppius Sabinus 
by Mr. Longden (p. 235), whereas Mr. Syme expresses himself less con- 
fidently (p. 170). Professor Weber appears to regard the British Limes 
as Trajanic (p. 312), a view which is not held by Professor Collingwood. 
Mr. Charlesworth believes that the ler de imperio Vespasiani conferred 
the imperium and tribunicia potestas, as well as the special powers of the 
princeps (p. 4); Professor Last gives reasons for thinking that only the 
supplementary prerogatives were included in the enactment (p. 406). 
The statement on p. 179 that ‘the only wars that troubled Pius... 
were waged in Britain and in Mauretania’ needs modification in the light 
of the facts enumerated on pp. 336 f., where we read that ‘it was no age 
of lasting peace . . . there was not only unrest without the empire but 
stress within it. It was peace where there was no peace.’ ‘ The Imperial 
peace ’ is, in fact, a somewhat misleading title for the volume. 

The editorial work has been admirably done, and there are scarcely 
any errata. ‘ Pescenninus’ should be ‘ Pescennius’ (p. 577) and for 
‘ prom.’ read ‘ promag.’ (p. 209). The index leaves something to be desired 
in respect of completeness. We miss, for example, the name of Oppius 
Sabinus, and Velius Rufus is mentioned on two other occasions (pp. 
140, 163), both of importance, besides those listed. 

H. Stuart JoNEs. 
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The Victoria History of the Counties of England. Cambridgeshire and 
the Isle of Ely. Edited by L. F. Sauzman. Vol. i. (Published 
for the University of London Institute of Historical Research by 
the Oxford University Press, 1938.) 


It is cause of congratulation that the Institute of Historical Research, 
though it has so recently taken over this great enterprise, finds it possible 
not only to complete county histories of which part only had been pub- 
lished, but to make a start with those of counties hitherto untouched. 
Cambridgeshire has special attractions for an opening volume in its ex- 
ceptional archaeological interest and achievement and its unique material 
subsidiary to Domesday Book. 

In accordance with the plan of the work, the natural history of the 
county occupies more than half of this volume. Of this a mere historian 
can say no more than that the ecological treatment of the county’s botany 
makes it more interesting to the non-specialist than the more technical 
arrangement of other sections. 

Dr. Grahame Clark has based his account of Early Man in Cambridge- 
shire mainly upon the work of Professor Marr, and the Fenland Research 
Committee, and Sir Cyril Fox’s Archaeology of the Cambridge Region. 
But in the sixteen years since that now classical book appeared a great 
deal of work has been done, the results of which, in some cases modifying 
Fox’s interpretation, have been incorporated. The Roman period is 
not dealt with, being presumably, as in other cases, reserved for wider 
than single county treatment. 

Dr. T. C. Lethbridge, who has continued Sir Cyril Fox’s work on the 
Anglo-Saxon remains of Cambridgeshire, has, like Dr. Clark, to acknow- 
ledge general indebtedness to his predecessor and gives rather more 
detailed accounts of discoveries since 1923. The most interesting— 
for the results of the excavation of the Cambridgeshire ditches are held 
over to the chapter on Earthworks in a later volume—are (1) a settlement- 
site of the pagan period at Waterbeach which may have been a village, 
though the huts actually excavated were perhaps only the separate build- 
ings of the primitive farmstead, and (2) cemeteries of the early Christian 
period at Burwell and Shudy Camps, partly contemporary with the last 
phase of burial in the pagan cemeteries. It is thought, though no certainty 
seems attainable, that the burials were those of Christians. It may be 
noted that the find-spots of late Anglo-Saxon pottery at Cambridge lend 
no support, but quite the contrary, to a recent suggestion that the Cam- 
bridge of that period was entirely —or and the cispontine town 
a Norman addition (p. 329). 

The Cambridgeshire section of Domesday Book is not in itself of more 
than average interest. It raises no perplexing problems of assessment 
and throws little or no direct light upon the history of the time. Huge 
renders of eels reveal the wide extent of fen in the north of the county, 
and the great abbey of Ely introduces in its most acute form the difficult 
question of the status of the class of sokemen, but their number in 1066 
was inconsiderable compared with those of the other Danelaw counties. 
The abbot of Ely’s vineyard must, Mr. Salzman suggests, be almost the 
most northerly point for the recorded cultivation of the vine, but Ellis 
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quotes evidence for a vineyard at Peterborough and even further north 
at Spalding. 

However lacking in outstanding interest the official survey of the county 
may be, the parallel material for its study is extensive and in part unique. 
The Inquisitio Eliensis is not peculiar to the county, including the abbey 
lands wherever they lay, but being derived directly from the original 
returns of 1086 (except for East Anglia), it supplies a valuable check upon 
Domesday Book for Cambridgeshire. The Inquisitio Comitatus Canta- 
brigiensis, which is not quite complete, has the rarer merit of being the 
only known transcript of the original returns for a whole county arranged 
by hundreds and vills, which were rearranged by fiefs in the official book. 
It provides for Cambridgeshire what must be painfully recovered from 
the arrangement by fiefs in all the other counties, as has been done, for 
instance, by Dr. Fowler for Bedfordshire, if the evidence which the great 
inquest can yield, social and economic, geographical and financial, is to 
be fully understood. As the printed edition of the Latin text of the 
I.C.C. is not always accessible, the translation included in this volume 
will be welcomed by students of Domesday. Mr. Salzman sees a clue to 
the purpose of this unique record in its very imperfect registration of the 
royal manors, suggesting that it was prepared for the use of the sheriff 
as the officer responsible for collecting gelds, though he admits that the 
inclusion of the lists of jurors is hard to reconcile with this assumption. 

In his discussion of the precise meaning of the phrase, ‘ but the soke 
remained ’ [to the abbot or other lord], in cases where sokemen had the 
right to sell their land, Mr. Salzman begins by quoting one or two variant 
phrases, e.g. ‘ soca eorum regi remansit ’, which might be taken to mean 
that the vendor continued to be subject to the soke or jurisdiction of his 
previous lord. After some consideration, however, of the difficulties to 
which this seems to him to lead, he comes practically to the view that 
the soke in such cases remained on the land not upon the vendor of it. 
This was the conclusion which Maitland drew from the much fuller evidence 
of Little Domesday, especially where such a phrase as quicumque eam 
[terram] emerit occurs. But, unless the reservation was subject to vari- 
ations, which are not yet understood, a more definite proof is found in 
three Suffolk manors of the abbey of Bury St. Edmunds where the liberi 
homines, corresponding pretty closely to the Cambridgeshire sokemen, 
* potuerunt dare et uendere terras suas, set soca remaneret Sancto super 
terram’ 1 

By a curious slip, the omission of five acres (p. 349), Mr. Salzman spoils 
the classical example * of the exact correspondence of the fractional assess- 
ments of a much subdivided vill with its round total hidage. The three 
sokemen whom the sheriff Picot lent to Earl Roger at Orwell, we may add, 
were not ‘ borrowed from some royal manor,’ for they held land at Orwell 
T.R.E. The service of the inwardi when the king came into the county 
is translated ‘ watch and ward ’, which is liable to confusion with a different 
service so entitled. The last sentence in the description of Stetchworth 
in the I.C.C. does not make sense, but perhaps the Latin text is corrupt 
here. James Tarr. 


1 D.B. ii. 3626. 
2 Orwell (Maitland, Domesday Book and Beyond, 129). 
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Libertas, Kirche und Weltordnung im Zeitalter des Investiturstreites. 
Von Grerp TreLtenBacH. (Forschungen zur Kirchen- und Geistes- 
geschichte.) (Stuttgart: W. Kohlhammer, 1936.) 

The Medieval Contribution to Political Thought. By ALEXANDER PassERIN 
pD’Entrives. (Oxford: University Press, 1939.) 


Dr. TELLENBACH’S book is, as its title implies, an attempt to give a 
reasoned account of the ruling, and sometimes competing, conceptions 
of the relation of the church to the world which formed the mental back- 
ground and in some degree efficient causes for the evolution, almost the 
revolution, in the western church in the eleventh century: the reform of 
monasteries and clergy, the emancipation of the ecclesiastical hierarchy 
from lay control, its effective subjection to the papacy, and the claim of 
the papacy to dominion over Christendom. She finds a connecting-link 
between these different movements in the full meaning which was implied in 
the conception of Libertas—freedom, franchise—as understood by eleventh- 
century writers. She traces its development from the early Fathers, 
when it is the true freedom which is the willing service of God and re- 
nunciation of the world, and proceeds to the times when the ‘liberty ’ 
of a church or person implies the right to perform one’s due function and 
exercise one’s just privileges. Swuwm cuique is a mark of Christian freedom 
and righteousness (iustitia). There arises the question of the due order 
of a world now Christian, and she brings us to the wardship of the church 
of his land by the anointed king, and the possession of his churches by the 
Exgenkirchbesitzer, whether lay or ecclesiastical. This was at first viewed 
as the natural and proper effect of the Christian character of society : 
the king’s office was hallowed, the landlord was a Christian patron. To 
leave out the influence of actual abuses, it is with the conviction of the 
pre-eminence of the sacerdotal office that the reformers of the eleventh 
century not only aimed at throwing off lay control over hierarchy, mon- 
astery, and parish church—they did not object to the ecclesiastical 
Eigenkirchbesitzer—but claimed as part of the Libertas of the church the 
exercise of its function of guiding the proceedings of the inferior class 
of laity: the ‘freedom’ of the Roman see was the eminent rule of 
Christendom. 

The book is a useful manual for its subject. If there is little that is 
absolutely new, it is a skilful summary of the growth, not to say trans- 
mutation, of ideas, and the numerous citations from the sources are helpful. 
There is some good argument in criticism of certain views of M. Fliche 
in excursuses on Henry III and the reforming popes. On the other hand 
there is some disproportion in the varying amount of events and details 
which are mixed with the exposition of the succeeding shades of thought, 
and the work, which breaks off rather abruptly with Gregory VII, treats 
what was perhaps often a good and nebulous battle-cry too much as the 
basis of a consistently reasoned theory. After all, the eleventh-century 
combatants, straining after victory, browbeating and drawing in the 
doubtful and the conservative, had not attained to the wary precision 
of thirteenth-century thinkers. 

Much more original in their argumentation, at once forcible and subtle, 
are Professor Passerin d’Entréves’ Oxford lectures, in which he discusses 
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the contribution of the later middle ages to the theory of law and obliga- 
tion and its strong influence on the English Hooker in the sixteenth century. 
The book is remarkable for its skilful presentation of its author’s views 
and, we may add, for its enviable command of idiomatic literary English. 
He brings out how clearly St. Thomas Aquinas conceived the supremacy 
of ‘ natural law ’, derived from right reason, as an indirect kind of ‘ divine 
law’ (participatio legis aeternae in creatura rationali), which should in- 
spire and control the positive laws and acts of secular authorities, and 
the transgression of which sanctions resistance to unjust acts and rulers. 
Perhaps in his attractive exposition of this teaching the reader finds it 
difficult to realize how much Aquinas is the Christian philosopher in his 
study, concerned rather with first principles and rules of conduct than with 
their practical application. Questions arise which do not appear to be 
answered. How is ‘ natural law’ to be enforced on the ‘ potestas publica’ 
from which ‘in mere legal experience’, that is to say, with regard to 
‘ positive law ’, the ‘ vis coactiva’ in states is derived? The right of armed 
resistance is the ultima ratio in politics, and one would like to know in 
what normal ways ‘ natural law’ was to be defined and enforced when 
the positive law was deficient. And what is the relation of ‘ natural law’ 
to the canon law of the church? Could it override that ? Or is the canon 
law to be considered as inevitably in harmony with ‘ natural law’, and 
therefore as an instrument for overriding positive secular law ? 

It is here that the concrete and less philosophic mind of Marsilius takes 
its starting-point. However doctrinaire and idealizing, it is always the 
practical problem which he treats of, the human law, with possible human 
defects, that can be enforced by normal means, and he declines to see 
a rival legislating power in the ‘ oligarchical’ prescriptions of the canon 
law. He does accept a human knowledge of the just and beneficial, 
which human positive law ought to embody and to which it ought to 
conform, and he argues for the growth of such knowledge in the growing 
experience of mankind, by which positive laws are improved. How 
strongly he held to this belief in a right reason, which improves with 
time, is clear in his outline of the perfected state given in Dictio I. His 
main argument in Dictio II largely depends on that outline being the 
right form of constitution to which political communities should shape 
themselves, and on the contraries to it being wrong, invalid, and self- 
condemned by their incompatibility with it. It would be difficult to 
find a more convinced belief in the natural order (the ordo inter homines 
of Aquinas) revealed to men by reason, though it could not be enforced 
in the courts of a different, less perfected régime, and therefore would not 
there be human positive law. But, except in scriptural revelation,” he 


1 Def. Pac. 1, x. 4, 5, 6 (pp. 38 f. of my edition), and xi. 3 (pp. 41-3): ‘quod de 
ipsis dixerunt inventores primi, et omnes etiam eiusdem aetatis homines talium 
observatores, fuit res modica et imperfecta, quae postmodum ex additione posteriorum 
complementum suscepit . . . quod unus solus homo invenit aut scire potest per 
seipsum, tam in scientia iustorum et conferentium quam in aliis scientiis, est parum 
aut nihil. Adhuc etiam quod unius aetatis homines respectu eius quod ex pluribus 
aetatibus observatur, imperfecta res est.’ 

? On a minor point, to break the positive human law is ‘ quasi ut in pluribus’ 
a breach of Divine law. This is not ‘any’ breach of the law; Marsilius instances 
the non-return of a loan at the agreed time through inability to pay as an exception 
(, x. 7, p. 202 of my edition). 
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does not admit a rival legislative source which is not derivable from human 
reason and enforced by decree of the citizens. Ifa system by which all 
male citizens have a share, though not an equal share, in their assembly 
in settling their form of government, in legislation, in electing their supreme 
executive and judicature, and in deciding important questions of policy 
be not the democracy with an equal vote of all adult citizens of the present 
day in England, it seems excessive to deny it the name of popular sove- 
reignty, and if it thus enters ‘a sea of pure metaphysics’, it is a sea in 
which the Roman Comitia Centuriata, that unmetaphysical body, the 
English parliament, and the Athenian Ecclesia float along with Marsilius. 

Professor d’Entréves is inclined to insist strongly on the necessity 
of religious persecution of dissidents by the Marsilian ‘ state’, but it is 
noticeable that he brings in the words ‘ must’ and ‘ necessarily’ where 
they are not used by Marsilius. At the outset Marsilius speaks, as the 
author notes, of the punishment of heretics ‘si liceat hoc fieri’,+ which 
is taken naturally as a hint of doubt of the expediency of persecution, 
and in his fuller treatment he gives the two alternatives: (i) the legis- 
lator may not have legislated against heretics, in which case they are not 
punishable, or (ii) the legislator may have so legislated, in which case he 
discusses the legal procedure. It is evident that he does not consider 
religious persecution to be the only choice.” If the clergy of his ‘ state’ 
do not obey the commands of the ‘ legislator’ or ‘ pars principans’ with 
regard to their functions, they are to be punished, and this in certain 
cases of conscientious objection would no doubt be persecution,® but 
Marsilius has at least opened a rift of possible toleration for the non- 
official heretic. It may also be noted that Marsilius hints that, if heretics 
are punishable by human law, they will be forbidden to ‘ manere in regione ’, 
‘commorari fidelibus in eadem provincia’ (p. 199), and in the Defensor 
Minor (ed. Brampton, p. 30) he describes a civil excommunication, while 
Aquinas is flatly for the death-penalty: ‘ (Ecclesia) ulterius relinquit 
eum judicio saeculari a mundo exterminandum per mortem’ (Summa 
Theol. 2a, 2ae, q. xi, a. 3). 

It is evident that Professor d’Entréves is drawn far more to Hooker 
with his constant appeal to right reason, the combination of human 
intellect and conscience, and his refusal to start de novo from Scripture 
only in matters both of religion and of politics, with his sympathy with 
the Schoolmen (and with Aristotle) and his refusal simply to discard 
the reasonings of the past. Hooker is a systematic philosopher and a 
true link between the middle ages and modern times, and the author by 
happy quotations and selected points makes this clear. But one may 
think that he contrasts too forcibly the attitudes of Hooker and Marsilius 


1 Professor d’Entréves suggests that the anti-papalist editor of the Hditio Princeps 
of 1522 omitted ‘si liceat hoc fieri’ owing to his lack of sympathy with toleration. 
But among the manuscripts which, as the author admits, leave the phrase out is Z, 
from which, as Professor Scholz has shown, the Ed. Prin. was printed. It should 
be noted that ‘si liceat hoc fieri’ is an autograph insertion by Marsilius in T, which 
did not get into every transcript. 

I may add that the conclusion of note 2 on page 191 of my edition of the Defensor 
Pacis should be deleted, for the words referred to (invitum compellere poena vel 
supplicio quoquam), omitted by the Hd. Prin., are also omitted by Z. 

? Def. Pac. 1, x, pp. 197-206 of my edition. The first reference is in m1, v. 7, p. 154. 

3 Ibid. u, xvii. 12, 15, pp. 298-9, 300. 





1939 REVIEWS OF BOOKS 703 


to the law, and hardly brings out the remarkable similarity of their 
practical results. The contrast, indeed, seems only partly due to the 
different ethos of the two men; it is partly owing to the difference of 
their opponents. Marsilius is opposing the believers in a rival system of 
positive law (the canon law) derived from a rival legislating authority ; 
Hooker is maintaining the claims of human law, based on right reason, 
against somewhat wire-drawn deductions from Scripture in matters really 
there left open. But Marsilius, too, thinks that a ‘ perfect’ positive law 
is based on right reason, the knowledge of what is just and beneficial, 
combined with coercive command. His and Hooker’s system of church 
and state is the same; so is their admission of inequality of grades in 
a government resting on consent. Hooker adds that English product, 
the complete representation of the people in parliament, a device only 
adopted by Marsilius for his General Council. He treats of thoughts, 
of which no human court can judge, and of overt acts which it can, in the 
same fashion as Marsilius. Hooker’s view, it is true, is far wider, more 
tolerant, and more persuasive. He is a philosopher after the Reformation, 
deeply read in his predecessors, classic and Christian; he is giving a 
rationale of a state of things that had come into being. Marsilius, with 
his few books, with an Aristotle still in process of assimilation, was con- 
structing his doctrinaire vision from city institutions that possessed no 
theory. He was not equipped with the gains of later centuries, but was 
a medieval fighting the greatest medieval power, turning his bull’s-eye 
lantern on the imposing forms that loomed around him, and denying 
that they were based on right reason. It was, perhaps, fitting that his 
narrow inductions should be taken up into Hooker’s Ecclesiastical Polity 
and thus transmitted amid much else to the future. 


C. W. Previré—Orron. 


The Medieval Administration of the Channel Islands, 1199-1399. By 
J. H. Lz Patourert. (Oxford: University Press, 1937.) 


Tus scholarly and suggestive study is somewhat tantalizing. Not only 
is the treatment concise, detailed treatment being constantly replaced by 
reference to the work of previous scholars, but the author’s own state- 
ments are often tentative, for, as he says in his preface, ‘ I shall probably 
want to change my mind on many matters later on’. It might almost 
be described as a ‘ shadow-history ’ of Channel Island institutions. An 
admirable, if provisional survey of the sources and literature is followed 
by chapters on the political and economic environment, the development 
of the administration, and its internal mechanism, military, economic, 
judicial, and ecclesiastical. Only in the last chapter, on the origin of 
self-government, does Mr. Le Patourel allow himself to suggest and discuss 
general theories on the fascinating problems presented by this unique 
hybrid of French law and English government. 

As with Lower Canada in 1759, political and strategic considerations 
dictated a policy of preserving local law and custom, and whilst the wardens 
and lieutenants of the thirteenth and fourteenth centuries were in fact 
military governors keeping up the defences of a valuable naval base, the 
civil administration of law and justice, by sheer force of conservatism, 
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became more and more independent of England. As in the marcher 
lordships, the king’s writ did not run in the islands, and the ancient pro- 
cedure of judgement by jurats and suitors preserved the legal and economic 
customs of the Islands intact. Mr. Le Patourel suggests that their origin 
goes back to the colonization of the islands from Normandy in the middle 
of the eleventh century, the absence of serfdom and lightness of labour 
services forming the inducements to the settlers, and the legal and economic 
privileges of the Islanders having been confirmed by Geoffrey Plantagenet 
in the period 1142-53. ‘ Both the legislative and judicial independence 
of the Islands spring from their possession of a customary law of which 
an important part was peculiar to them, and from the institutions which 
came into being to protect and administer that law’ (p. 117). The 
bonds of military rule, tightened during the Hundred Years’ War, could 
be relaxed when the emergency was past; petitions to parliament were 
in fact appeals to the king as duke over the head of his English judicial 
system ; the justices in eyre held the king’s commission to do justice in 
accordance with Island customary law. The Islanders took full advantage 
of their ambiguous position, claiming ‘ to be English when it was a question 
of paying customs, and to be Norman when they wanted to be independent’. 
It is to be hoped that Mr. Le Patourel will fulfil the implied promise of 
his preface and give us a full-length picture of the institutions of these 
islands, unique in circumstance and yet typical of Anglo-Norman con- 
servatism, shrewdness, and independence; in the meantime we owe 
him thanks for a stimulating essay. H. M. Cam. 





Curia Regis Rolls of the Reign of Henry III, 3-4 Henry III. (His 
Majesty’s Stationery Office, 1938.) 
Tus volume, for purposes of reference, is ‘Curia Regis Rolls, vol. viii, 
1219-20’. It contains pleas before the justices of the Bench for Michael- 
mas term 3-4 Henry III and Hilary and Easter terms, 4 Henry III ; 
also, a late discovery, a fragmentary membrane for Trinity term, 3 Henry 
III (pp. iv-xiv). Like its predecessors for John’s reign, it is a splendid 
piece of editorial work. The series will be one of the glories of the 
publications of the Public Record Office; its contents are more in- 
teresting than most chronicles, and, with the aid of the indexes, tell 
us more about England in the early thirteenth century than we can 
find in a dozen treatises. During the minority of Henry III the justices 
of the Bench had to deal, especially as a court of second instance, with 
criminal as well as civil cases, and the historian in search of the dramatic 
and the picturesque would be well advised to turn to the records of pro- 
ceedings against the persons de societate latrocinii and others, who, though 
they were legales homines or fideles homines or men in a tithing, were 
involved in the activities of the lawless (pp. 141-4, 269-73, 276-80, 381-3, 
396-7). The story of the murder of William de Tillebroc at West Torring- 
ton (Lincs.) reads like an episode in a saga, and the story of the mare 
alleged to have been stolen by Elias Pijon or Piggon—a case transferred 
from the court of the count of Brittany. at Cheshunt—fitly terminates 
in what a later hand describes as a marvellous judgement (p. 273, note). 
Elias seems to have aroused the sympathy of gentlemen at the court. 
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His own account was that he had got the mare before the war at Cardiff, 
in part payment for a course of fencing lessons (skermia); although he 
deserved a greater punishment, the king’s council was prevailed upon to 
get the plausible fellow off with the loss of a foot (pp. 272, 279). 

This last case introduces us to the council. In the words of the editorial 
preface (p. vi), “many entries will be found in the present volume which 
illustrate its activities’ during the minority. The entries show that the 
well-known complaint of the justices itinerant in Lincolnshire! had a 
wide historical background of conciliar intervention, in the interests 
generally of justice, but sometimes of political prudence. It cannot be 
said with certainty that its acts recorded in the rolls were judgements of 
council ; they seem rather to be instructions or the outcome of co-operative 
decisions which became or might lead to judgements of the justices of the 
Bench.2 At any rate, co-operation is clearly indicated in the case of 
the men of Southampton who had been unjustly hanged by judgement of the 
justices itinerant: ‘ quia videtur consilio domini regis et justiciariis de 
banco quod male et injuste suspensi fuerunt’ (p. 81). The justices at West- 
minster were active in dealing with cases which had begun in local courts 
or before the justices itinerant (cf. p. 95); but the relations between them 
and the council, and also the exchequer, were close and even informal 
(cf. pp. 87, 158). In these years the Bench was the highest court of 
judicial record, not sharply distinguishable from the administration, and, 
in the face of much executive perplexity and legal uncertainty, all respons- 
ible parties in the court of the young king were at work to maintain order 
and to define the law. This important aspect of the minority is concealed 
from us by the fugitive personal rivalries which have arrested the attention 
of historians. 

The earliest plea rolls of Henry III’s reign have two claims to our interest. 
They are the first rolls which were marked by the hand of Bracton, and 
they are the first to show some of the effects of the recent war. In her 
admirable editions of the assize rolls, published by the Selden Society, 
Mrs. Stenton has given much attention to both these points.* Only a 
few matters call for notice here. The writ de tali seisina, by which a 
tenant, in accordance with the terms of peace, regained seisin of his lands 
as he had it before the war, was a natural cause of complaint, for if X 
had disseised Y before the war and recovered after the war by the writ 
de tali seisina the justices of assize might refuse to allow Y action under 
a writ of novel disseisin. The prior of the Hospitallers would not believe 
that, in such circumstances, the writ of recovery could be genuine or that, 
if it did issue from the chancery, it was consistent with the law of the 
land (pp. 132-3). On the other hand, if a tenant in virtue of the writ 
intruded on land which, it was alleged, he had not held at the beginning 
of the war, an action of course lay, and recognitors were summoned to 
give evidence of the facts (pp. 227-8). In another case certain parties 








1 Royal Letters, ed. Shirley (Rolls Series), i. 20-2. See Mrs. Stenton’s introduction 
to the Lincolnshire pleas in the Publications of the Selden Society, vol. liii. 

2 In the case of the will of Nicholas Duket (p. 119; below, p. 711) we seem to have 
formal judgements of council; and there are a few other indications. Important 
cases initiated and settled by council would not, of course, be recorded on these rolls. 
3 Ante, 1. 519; liii. 296. 
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had appealed to the pope during the war against a clerk and procured 
his ejection from the church of Kirkoswald in Cumberland by judges 
delegate. The patron, the prior of Norwich, had been unable to plead 
owing to the distance and the war; hence, after the war, he procured 
papal letters of revocation of the sentence. He then found himself faced 
by letters of prohibition for taking a case of advowson to the ecclesiastical 
courts. The justices of the Bench upheld him (pp. 370-1). The position 
of Reginald de Braose—a persistent litigant—raised other difficulties. 
Reginald, although he had nephews, the sons of his elder brother, regarded 
himself as the heir to his father’s lands. His claims illustrate the influence 
of the casus regis, the precedent of King John and Arthur of Brittany. 
When he came to the king’s peace he got a promise of the ancestral lands 
and claimed the manor of Barnstaple among them.” Against Henry de 
Tracy ‘ petit quod consilium regis ei reddat manerium illud’. Henry 
was asked by the council (a consilio domini regis) by whom he had seisin 
of Barnstaple. Here, it may be noted, we see on the rolls of the justices 
of the Bench a record of conciliar action (p. 365). Reginald had to face 
other difficulties also. Mr. G. J. Turner has pointed out how hard it was 
to get back castles from temporary castellans in this period: custody 
and right became confused. The same confusion might arise in the case 
of bailiffs or temporary tenants in other tenements. Louis of France had, 
according to Reginald de Braose, entrusted certain manors in Sussex 
to Henry of Saint-Valéry as Reginald’s bailiff or seneschal, but Reginald 
had to defend his right after the war (pp. 8, 9). The well-known and more 
important dispute about Luton between the Earl Marshal and Falkes 
de Breauté (pp. 248-52), raised a similar issue, and also the problem of 
the authenticity of charters. 

Bracton noted many cases on these rolls, and many of them do not 
appear in his Note Book. Hence the publication of this volume is of 
some importance for the study of the history of English law. It contains 
much of the history of the case of Martin de Bestenor, which Bracton 
found so suggestive. In this case a plea de vilenagio et consuetudinibus 
terre was carefully distinguished from a plea de vilenagio corporis (p. 217). 
Although a test of villeinage is whether a man can freely give his daughter 
in marriage and sell his ox or not (p. 75), a freeman might, as a condition 
of holding a tenement in villeinage, have to obtain the lord’s permission 
to give his daughter in marriage (cf. p. 150). Nor could he give such land 
as dower (p. 343). In another case marked by Bracton, a man alleged 
that he had bought a piece of land, which he admitted was held in villein- 
age: ‘et nunquam cognovit se esse villanum’ (p. 99). Bracton also 
notes in these rolls cases of interest dealing with dower (pp. 232, 244), 
advowsons as appurtenant to manors (pp. 50, 51), the limits of obliga- 
tion on an heir to continue annual payments promised by his father 
(p. 62; ef. p. 111) and many other matters. 

Throughout England at this time it was hard to maintain the unity of 
feudal estates in the face of social change. Bulwick in Northamptonshire 

1 Pollock and Maitland, Hist. Eng. Law, ii. 285. 

2 Cf. Historical Essays in Honour of James Tait, p. 253. 

5 Cf. Vinogradoff, Villeinage in England, pp. 78-81. He sees here the ‘ germ of copy 


hold tenure’, for a freeman, holding by villein service, cannot be ejected so long as he 
performs the services. 
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was claimed by William de Cantilupe as the caput of his barony, which 
his predecessor William de Courtenay could not give in dower with his 
daughter ; the daughter and her husband replied that her father had held 
many lands in chief ‘ de quibus nulla pertinet ad aliam’ (p. 241). There 
was, in their opinion, no caput. This was a very important matter, for 
if there were no baronia integra, such a claim as that which Peter de 
Maulay was able to make, as lord of the Fossard barony, that, in succession, 
‘membrum debeat sequi capud baronie’ (p. 301), might be out of place. 
It would seem from another case, where Geoffrey de Tresgoz claimed 
Blunts Hall in Essex as his caput (p. 263) that great landholders were 
trying to maintain or revive the dignity of the caput, perhaps even to 
invent it, in the interests of the barony.1 The manor of Steyning in Sussex 
presented the problem of unity in a different way. Most of the land there 
was held by the abbot of Fécamp, whose relations to the local Braose 
honours need investigation. Matilda de Clare, widow of William de 
Braose junior, claimed dower from the lands at Steyning held by her 
brother-in-law Reginald. Steyning, she pleaded, really was two manors, 
held of different honours, and Reginald had Steyning Braose (vocatur 
terra sua Staning’ Breus’), surely an early example of double names of this 
kind. Reginald, on the other hand, insisted that the manor, ‘ scilicet 
tam terra sua quam abbatis’ was one vill and ‘ unum manerium con- 
junctum et quod nulla est separatio’. His plea was allowed, and Matilda 
was told to get another writ if she wished to do so; but the position in 
Steyning is far from clear (pp. 11, 12). 

In this connexion the case of the vills of Colmere and Dean Priors 
deserves consideration. These vills, geographically in the hundred of 
Selborne in East Hampshire, were, as late as the middle of last century 
if not later, still in the hundred of Barton Stacy on the other side of the 
county. This uncomfortable fact was due to tenurial relationships ; 
the men of the two vills owed service to their lord, the prior of Southwick 
(Hants) at the manor of Barton Stacy. ‘ Ibant tempore Turstani vice- 
comitis ad operationem manerii de Berton’, quod est capud maneriorum 
de Den’ et de Colemere’ (p. 329). An inquisition kept at the exchequer 
showed that the sheriff had brought about a very sensible arrangement. 
The men of Dean and Colmere should pay double their rent (gabulum) 
and be excused the tiresome journeys to work with the customary tenants 
or solitarii, so they are described, in Barton Stacy. But the result was 
by no means satisfactory to the priory, for, as time went on, the status 
of the men of Dean and Colmere naturally improved and the prior evidently 
feared that they would shake themselves free of their villeinage. ‘ They 
farmed their vills of the sheriff and so formed new customs and liberties 
among themselves (inter se) although by law they had no more freedom 


1In 1232-3 Geoffrey Tresgoz paid scutage for Billingford in Norfolk and Blunt’s 
Hall in Essex as parts of the long escheated honour of Peverel of London or Hatfield 
‘ Peverel, which, for purposes of taxation, was regarded as a whole (Book of Fees, 
p. 1464). In 1220 this honour was held by Hubert de Burgh. Geoffrey claimed that, 
as the caput of his barony, Blunts Hall could not be held in dower, but he surrendered 
this claim in return for concessions elsewhere (Curia Regis Rolls, viii. 263). It is 
most unlikely that two separate members of the Peverel honour, Billingford and 
Blunts Hall, formed a baronia integra within the honour, with Blunts Hall as caput, 
Probably the family had in the past made Blunts Hall its chief residence, and Geoffrey 
appealed to the custom of England, as defined in Magna Carta, on this ground. 
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ghan the men of Barton.’! The prior would seem to have proved their 
villeinage before the justices itinerant (p. 384), and, when the case came 
before the justices of the Bench, judgement was given for the prior: he 
could have their old services if he reduced the rents to their original figure. 
Rights were stronger than geography in this case. In another case a 
pleading about the form of a writ reveals a tendency to geographical 
cleavage in the manor of Sheen, the butler serjeanty of the Belet family.* 
The defendants denied the duty to plead to a writ of dower because the 
plaintiff, the widow of Michael Belet, claimed under it dower in three 
separate places and they had land only in two of these. The widow replied 
that all these places were in the same parish and the same fee (p. 352). 

Questions regarding writs and procedure occur frequently, as in previous 
rolls. Exception is taken to a writ which refers to bovate instead of 
virgate (p. 20), to Geoffrey of Norwich instead of Geoffrey de Burgh, 
archdeacon of Norwich (p. 247), to the abbot instead of the prior of 
Daventry (p. 265). In a judgement about the duty or not to reply to a 
writ, the usus of the court is invoked (p. 261; cf. 387). Strict observance 
of forms in the elaborate procedure of making and enforcing a final con- 
cord is insisted upon (cf. p. 257). An agreement made in a tavern lacks 
validity (p. 83), a final concord made in the court of John, when count 
of Mortain, cannot bar action under an assize, for it was made elsewhere 
than in the royal court (p. 338). Other exceptions against a chirograph 
are mentioned (e.g. pp. 379, 391). Equally strict is the treatment of 
juries, whose composition is carefully defined: they must not be bound 
to a party by affinity or tenure (pp. 158, 170, 238, 360). A jury must 
have knowledge and not present a suspect simply on the ground of an 
appeal by another party (pp. 9, 10). A valuation of land, especially if 
an exchange is in course of transaction, must be beyond question (p. 137). 
The jurors in a case of novel disseisin may be sent to give seisin to the 
successful party (p. 380). On the other hand, we find a jury of assize 
concluding that a man rightly held a free tenement because he had been 
given seisin, after an extent, in accordance with a writ of King John, but 
its verdict was disputed ; the case is unfinished and one would like to know 
the outcome (p. 37). One case suggests that a private charter granted 
during the recent war needed additional evidence (p. 388). We know 
that the justices itinerant had no cognizance of what happened in war.? 
During the minority cases which required that the king should warrant 
royal charters granted by his predecessors were necessarily postponed 
until Henry came of age (pp. 5-6, 65, 218, 235, 245, 341). ‘ Consilium 
domini regis non audent facer ejudicium super cartas domini regis’ 
(p. 236).4 In another case of this kind, where it was found by inspection 
of the rolls of the exchequer that the king ought to warrant cartas regum 

1Cf. the group of villeins who rented a meadow in common, ‘ per concordiam 
factam inter se ’, alleged to be an ancestral proceeding (p. 8). 

2 See Book of Fees, p. 70; and Round, The King’s Serjeants, pp. 165-8. 

® Pleas of the Justices in Eyre for Yorkshire, 1218-19 (Selden Society Publications, 
lvi), case 979, p. 355: ‘ea qua facta fuerunt tempore guerre locum non habent ’. 

* Here again the roll of cases before justices of the bench records a decision of the 
council. Usually the cases which required the king’s warranty were postponed until 
he became of age ; in this case the postponement was from 3 February 1220 to a fort- 


night after Michaelmas, when King Henry would only be thirteen years of age. If 
this was deliberate, it may conceal a temporary policy of significance. 
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to the prioress of Amesbury (p. 295), the other party had attacked the 
right of Henry II to confer on the priory land in the lawful seisin of 
another— rex non potuit jus suum conferre domui religiose vel alii’. 
The confirmations of Richard and John could not affect the issue, ‘ quia 
donum non fuit rationabile’. This case was marked by Bracton, though 
it does not appear in the Note Book. 

The Note Book contains another case which, when read alongside a 
subsequent document, is of great interest. It also is a case of warranty, 
here of private charters, but it also reveals beyond doubt that in this 
period a charter was a valid proof of enfeoffment.1_ Unfortunately the 
case is carelessly reported, so that two separate Henrys, the claimant 
Henry Crane and the tenant, Henry Cokin, are not clearly distinguished. 
Analysis, however, makes it clear that Henry Crane, the lawful heir, 
was not given seisin after his father Brian died, and that Henry Cokin 
was the tenant and paid rent to the lord, William Torel, for a tenement 
in Bowers Gifford, Essex. Henry Crane called William Torel to warrant his 
right, based on charters granted to his grandfather and father by William’s 
father and brother. William professed his doubts and asked for the pro- 
duction of munimenta ; but the charters, said Henry Crane, had been burnt 
in his house in the time of war. For the time being the assize proceeded 
on the main question. Here the record is particularly confused, but 
Henry Cokin was judged to have recovered seisin, though Henry Crane 
was declared to be the lawful heir. The case then swung back to the prob- 
lem of warranty. On the main issue Henry Crane was in mercy, but as 
heir he might still force William to warrant him and so to compensate 
him. Henry produced witnesses (sectam) and offered proof by battle in 
the person of one of his freemen who had attested the charter granted 
by William’s father to Brian, Henry’s father, ‘for he was present where 
the charter was made and homage paid’. Afterwards he produced the 
charter itself. William Torel was convinced, and with the permission of 
the justices gave Henry Crane his warranty. Henry was given a writ 
for the valuation of the disputed tenement by a jury with a view to an 
exchange (pp. 14, 15). The later document tells us what happened (pp. 
124-5). It is in the form of letters patent issued by William Torel. 
Henry Crane had made William of London and Henry Cokin himself his 
attorneys for receiving the exchange; William had entered into an 
agreement with Henry Crane to.pay 35 marks, presumably the value of 
the land, and as a pledge for payment indicated the land which should 
come to the attorneys if he defaulted. Then came the significant words, 
‘ sit eis presens scriptum sigillo meo sigillatum carta et vim carte fefamenti 
habeat in omnibus’ (p. 125). This phrase confirms the impression made 
by the case. A charter, the case implies, is a record of a transaction, 
but it is more than a record. It conveys legal title and if it is lost the 
witnesses can be called upon to prove its terms; if it is found, and not 
impugned, it suffices without further proof. From another case (p. 18) 
we learn that it was not necessary for a witness to be present, provided 


1Cf. V. H. Galbraith in the Proceedings of the British Academy, xxi. (1935), 222, 
where, however, the decline in the importance of witnesses is, I think, over-emphasized. 
The growing importance of the plea rolls as evidence is a parallel example of the same 
tendency ; see S. E. Thorne, ‘ Courts of Record and Sir Edward Coke ’, in the Univ. 
of Toronto Law Journal, ii. (1937), 27 ff. 
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that he was made cognizant. A jury of nine recognitors, which included 
two witnesses to the charter in question, declared that the land was given 
and homage rendered ; they had not been present when the charter was 
made, but they knew that the donor, after the gift, came to the house 
of one of the witnesses—who was one of the two on the jury—‘ et dixit 
ei quod posuerat eum in carta ut testem’. Again, the prior of Repton 
‘ ponit se super testes et super alia sigilla ipsius Nicholai [the donor] et 
super patriam’ (p. 55). If parties produce neither secta nor charter 
nor any proof ‘ except that they offer to put themselves super patriam ’, 
they lose their case (p. 71). A charter is worth more than a jury. Hence 
the great importance in this century of the warranty clause, the strongest 
support which a charter can have (cf. pp. 84, 93, 145, 146). Hence also 
the importance of framing the charter carefully, so that all the circum- 
stances are recorded (p. 93). On the other hand, a genuine charter might 
have been made under duress. In a case of conflict of charters Matilda 
de Cumba admitted that she had given a charter, but she called the wit- 
nesses themselves to justify her statement that she had given it when 
she was not ‘ potens sui, quia non potuit dedicere viro suo ’ (p. 376). Arnulf 
de Mandeville was not prepared to recognize his father’s charter until 
he had verified the seal and made inquiries, for it bore the date, 2 Richard I, 
‘quo non credit se fuisse natum’ (p. 111). The date might be of great 
importance: the earl of Essex rested a case in which he was defendant 
upon the time when a charter was made. It was valid, he pleaded, be- 
cause Olive de Brug’ made it during the six months of her widowhood 
when she was ‘in ligia potestati sua’ (p. 117; cf. 169-70, 190, 288, 363). 
As a title to land the private charter could indeed be of questionable 
efficacy, especially if the opposing party could appeal to living memory. 
We can understand why so many persons had resort to the final concord, 
in spite of all its formality and expense, for, though as we have seen, 
even final concords were not quite immune from attack, they were better 
authenticated than a charter could be. The feet of fines in the treasury 
were a kind of land register. At the same time there is no doubt that the 
private charter had come to its own. When Robert de Neville gave certain 
lands in Derbyshire to Philip Marc, he handed over to Philip, as additional 
security, the charters which proved his own title, on the condition that 
his duty to warrant his gift would not hold unless these muniments were, 
in case he was called upon, handed back to him (p. 262). No muniments, 
no warranty, not even of his own charter; and Philip Marc, on his side, 
had doubtless demanded that Robert’s charter should be accompanied 
by the evidence of Robert’s right to grant it. Livery of seisin was for 
centuries to be the essential part of feoffment, but this transfer of deeds 
is a step in the process by which ‘ written documents came to be capable 
of conveying property’. Deeds and other evidence of right or seisin, 
moreover, could bar hasty or unreasonable gifts, even though made in 
court. In John’s reign Ralf de Belleval had surrendered some land to 
a claimant in the king’s court. He had done this ‘ spontanea voluntate’ ; 
but he had done it for love of a maid, without pleading and judgement 
as to right, and his wife in 1219 recovered her seisin as of her dower (pp. 
24, 25). A gift of land by the abbot of Westminster without the consent 
of his chapter is declared to be void (pp. 212, 265). 
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The case of the will of Nicholas Duket (pp. 30, 118-19, 280-1) may 
appropriately be mentioned here. Part of this is in the Note Book. 
Nicholas’s widow apparently contested the rights of his heir, Christina 
and her husband. The facts are not clear, but it would seem that Nicholas, 
probably as a citizen of London, had left lands by will (terrae legatae) 
and that the widow was a beneficiary as well as a claimant for dower. 
However this may have been, the widow proceeded in an ecclesiastical 
court and with the judges was met by a writ of prohibition. In order to 
evade the prohibition the judges are alleged to have made a precise valu- 
ation of the price of the land and had then dealt with the suit as ‘de 
catallis legatis et non de laico feodo’. The previous and subsequent 
proceedings against the widow and judges on the charge of disregarding 
the writ of prohibition took place, according to the text, before the king’s 
council and a final concord was arranged per licentiam consilii (p. 119). 
This is one of the very few cases which seem to prove that the rolls of the 
justices of the Bench record certain judicial proceedings in council during 
the king’s minority. One condition of the agreement was that the widow 
should surrender all charters which she possessed under her husband’s 
seal. In the following term, by an order of council to the mayor and 
sheriffs of London, all charters in the possession of the executors, with 
Nicholas’s seal, were impounded. The charters were entrusted to John 
Waleraund, the seal was broken. It was alleged that the executors had 
made and distributed unwitnessed charters de terris legatis under the dead 
man’s seal, to the detriment of the right of Christina; and twenty-two 
charters of this kind were found (p. 281). This case must have had im- 
portance in the history of the functions of executors and it is a pity that 
the will has not survived. I have noted it here because it throws light 
on the ways of ecclesiastical courts, on the activities of the king’s council, 
and on the history of charters. 

At every turn one realizes that the pleadings recorded on these rolls 
give only parts of long and often dramatic stories. There is the story, 
for example, of William Malesmeins who became a leper (pp. 308-10), 
and of the elder brother who became a monk (pp. 388-90). The fate of 
the great house of Meulan finds an echo in the effort of the Countess Matilda 
to get her dower in England: her warranty is in the potestas of the king 
of France and she cannot produce him (p. 116, cf. p. 266).1_ The countess 
was better placed than Alice, the widow of Walter de Bernham, since she 
could plead, while Alice, not having a manantia or footing in any land or 
household in England, could not: for ‘ provisum est a consilio domini 
regis et tocius regni quod nullus de potestate regis Francie respondeatur 
in Anglia antequam Anglici respondeantur de jure suo in terra regis 
Francie’ (p. 343). Leaving these great matters, I call attention to a 
few points of detail. The justices had no cognizance of Pandulf the legate, 
but they would stand no nonsense from Pandulf the bishop-elect of Nor- 
wich and his bailiffs ; the liberties of the episcopal manors at King’s Lynn, 
Hoxne, and Launditch were no protection to persons wanted by the court 
(pp. 63, 82, 264, 311; cf. 43). There is a reference (p. 39) to proceedings 
in the court of Hubert de Burgh at Nayland, Suffolk, part of the great 
escheat of Henry of Essex.2 The appeal of the Londoners to the liberty 

1 See Powicke, Loss of Normandy, pp. 502-4. 
® Book of Fees, pp. 283, 291; and cf. S, H. F. Johnston, ante, 1. 424, 
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conceded after the peace presumably refers to the clause in the treaty 
of Kingston which guaranteed London’s rights and liberties; this case 
is interesting for the emphatic distinction drawn between London and 
the shires (p. 139). A Wiltshire final concord deals with five hides to be 
held by the service of one knight, but a group of francelani who hold a 
tenement in common are to continue to hold by the old services ; that is 
to say, they are not to be liable for a proportion of the knight service 
(p. 391). The cost of sowing the manor of Kingsdown, Kent, with 100 
quarters of wheat, 500 quarters of oats, and an unstated quantity of beans 
and peas was 60 marks in one year (p. 155). A crusader pleads that his 
exemption from suit cannot be pleaded against him to his own hurt: 
* quia crucisignatio debet meliorare conditionem suam et non deteriorare ’ 
(p. 324). The abbot of Waltham is fined because his court had unlawfully 
sent lawful men (within the king’s assize) to the ordeal by water and then 
outlawed them (pp. 41-2)—this must have happened before the Lateran 
Decree was made. A creditor can proceed against the heir of a debtor 
who has become a monk (p. 259). An interesting example of proof of 
clergy comes on pp. 258, 260. A dispute about Chagford market raised 
the question, what is a market as distinct from a congregatio for the sale 
of meat, bread, and the like. In the same case we are told that Christianitas 
changed the day of the market from Sunday to Saturday (pp. 267-8). 

One of the best stories in the book is of the invalid lady of Sandwich, 
alleged to have borrowed three gold rings from Philip de Albini, who was 
in command of the loyalist forces in the neighbourhood during the war 
with Louis of France. One of the rings, if not all, was set with valuable 
sapphires, a jewel well known to have medicinal properties. The lady 
denied that she had had the rings; Philip asserted that she had refused 
to restore them. Finally she gave him ten marks (pp. 35-6). 

The membranes which were put together into plea rolls were separate 
rotuli, and contained cases tried on particular days, or isolated cases or 
documents, or criminal cases (cf. p. 206: ‘nota est in crastino sancti 
Martini in rotulo de placitis’, referring to p. 134; and p. 269: rotulus 
latronum). The rotuli in this sense seem to have been kept at first with 
relevant documents in files—thus, after reference to a chirograph in one 
case we read—‘ Nota est in’ hac ligula cum brevibus’ (p. 156). The note 
of this final concord, together with the writs, was on a file which also 
contained some of the cases for the day (the octave of St. Martin 1219). 
Occasionally the cases were completed in a different hand, but generally 
the rotuli themselves seem to have been compiled later, so that they often 
include records of judicial activity for other days in different terms. 
These points, however, require further investigation. One rotulus is 
described in a heading as the roll of a little group of persons who, the editors 
might have noted, appear elsewhere as attorneys. There is reason to 
believe, as the editors point out (p. vi), that the better, probably more 
official, series of rotuli (Curia Regis rolls 71 and 72) were written by 
William Raleigh, who was at this time a clerk in attendance on royal 
justices. The rotulus which is ascribed to the attorneys (Roll 73, m. 17 ; 
p. 322, note) belongs to the duplicate, less official, series. 

F. M. Powicxez, 


1 See Mrs, Stenton in Publ. of Selden Society, liii, xv, 
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Responsa Doctorum Tholosanorum. Edidit E. M. Meisers. (Haarlem : 
H. D. Tjeenk Willink Zoon N.V., 1938.) 


Proressor MetsErs’ bulky work consists of the first edition of a collection 
of seventy-three consultations (or, in the reviewer’s opinion, disputations 
and consultations) contained in the Parisian MS. 4489, fos. 136'-64Y, 
and of four consultations (partly hitherto unprinted), found in various 
French municipal archives (not indicated) ; all were composed by members 
of the faculties of Roman and canon law in the university of Toulouse 
at the end of the thirteenth and the beginning of the fourteenth century. 
The edition is preceded by two introductions (in French), one dealing 
with the lives and writings of the Toulouse jurists from 1280 to 1330, the 
other concerned with the collection itself. Dr. Meijers does not claim 
the work to be his own exclusively. In the preface he mentions the names 
of more than twenty assistants who have helped him in the preparation 
of this volume (and of a second one, which, after the regrettable loss of 
a part of the preparatory work, will probably not be published). Of 
these helpers some assisted in the examination of the sources on which 
Dr. Meijers drew for his introductions ; sixteen were Leiden undergraduates, 
each of whom transcribed a portion of the texts from photographs. Dr. 
Meijers himself checked the transcription. 

By far the best and most important portion of the book is the first 
introduction (pp. iii-xlii) ; it is the third time that the great Dutch scholar 
has illuminated the hitherto neglected history of foreign universities in 
the later middle ages, Orléans (1919-21), Naples (1925) and now Toulouse. 
He traces the history of the Toulouse faculty from its beginnings under 
Guillaume de Ferriéres, who seems to have come from the older school 
of Orléans about 1280; he then describes the peak years under romanists 
such as Guillaume de Cunh (Cugno) and Bertrand de Déaux (Deocio), 
and the well-known canonist Guillaume de Montlauzun (Montelauduno) ; 
the last pages deal with the beginning of the decay, 1320-30. The lives 
of more than fifty jurists have now become exactly known to us; hitherto 
only those who had made their mark in political and ecclesiastical history 
had received biographies (from Fournier and others). The details of 
their careers in state and church, in France and Italy, shed abundant 
and sometimes surprising light on the ‘ reception’ of the Roman law and 
its practical importance ; many of the canonists (all of them trained in 
the leges) and even some of the civilians proper were created archbishops 
and cardinals, and must have contributed considerably to the rapid 
rationalization of the French monarchy and the Roman and Avignon 
curia. A great part of these facts has been drawn from the registers of 
the popes, from obscure local periodicals and monographs, and above all 
from a rarely used written collection containing chiefly copies of docu- 
ments, the ‘ Collection Doat’ in the Bibliothéque Nationale, a colossal 
undertaking of at least 180 volumes. It is only now that a history of the 
university of Toulouse, where the study of the ius utrumque held a com- 
manding position, has become possible. An appendix deals with the 
coeval jurists of Montpellier, and one of them, Bernardus Saporis, hitherto 
completely unknown, is shown to have enjoyed great vogue: Dr. Meijers 
refers to not less than twenty-two manuscripts of the corpus iuris civilis 
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containing Bernard’s additiones to the gloss of Accursius, always inter- 
mixed with similar additions of the Toulouse lawyers. These additions, 
together with a very few treatises, are the only theoretical contributions 
to legal science by Toulouse, and this suffices to show the practical tend- 
ency of this school. Dr. Meijers has found these additions in many dozens 
of manuscripts now in France, Belgium, Italy, and Switzerland, and a 
mere enumeration of them would again show what every expert knows, 
that Dr. Meijers has made a more comprehensive study of late medieval 
Roman law manuscripts than any of his predecessors and contemporaries. 
A few manuscripts in English libraries could be quoted, and many others 
must still be in Spain. 

The second introduction (pp. xliii-li) is short and disappointing. It 
contains, it is true, valuable remarks on the importance of a small number 
of consultations for legal history; but nothing is said on the principles 
of editing, nothing about the manuscript itself. The first omission renders 
the reading of the often obscure consultations unnecessarily difficult, 
the more so as the principles actually observed in the edition are far from 
usual. Thus the critical notes begin with ‘T.:’ in the collection, and 
with ‘D.:’ in the appendix; this cannot refer to different manuscripts 
but it might mean ‘ Textus’ and ‘ Documentum’ respectively, though 
I cannot remember having seen these abbreviations used in any other 
edition. The other omission is still more surprising: not even the date 
of the manuscript is indicated, still less are the provenance, the authen- 
ticity, the corrections of the manuscript, and the further contents of the 
volume discussed. In my opinion the collection was written by the com- 
piler in the first half of the fourteenth century, and corrected and 
annotated by himself. As regards the other contents of the volume the 
reader may find a substitute in a description which I gave in an article 
of 1922.1 Since the article dealt with another item of the volume which 
I had studied in 1910 and again in 1914, Dr. Meijers could not be expected 
to come across these remarks, but it is nevertheless regrettable: it would 
probably have induced him to discuss the literary type of the writing he 
has now edited. I had characterized the hitherto unknown collection as 
containing Toulousan disputations interspersed with consultations. The 
editor rightly points out himself that the seventy-three items ‘ sont traitées 
souvent & la maniére ordinaire d’une disputation’ (p. xlvi), but he says 
nothing to justify his assertion that the whole collection consists not of 
disputations, but of ‘responsa’ or consultations, all given not to the 
courts but to the parties (p. xliii, n. 3). The point is of historical and 
legal interest because the facts mentioned in a disputation may be 
fictitious and the conflicting opinions may have had no influence on the 
practice of the courts, whereas in a consultation the opposite would 
generally be the case. Having now studied the whole printed collection 
more thoroughly than was possible when I first saw the manuscript, I 
have come to the conclusion that it contains three groups of items. Not 
only the four items of the annex but also a good many others are indeed 
actual consultations (consilia). But of the others some are unadulterated 
disputations (quaestiones disputatae), and the great majority are of a 


1* Das “‘ Principium decretalium des Johannes de Deo” ’, in Zeitschr. der Savigny- 
stiftung, xliii, Kanonistische Abteilung, pp. 420-2. 
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mixed nature: originally consultations, they have been more or less 
completely refashioned for the purpose of an academical disputation 
(quaestiones sigillatae). 

The consilia are recognizable less by their structure which is that of 
the quaestiones disputatae but by the many local and personal proper 
names contained; by factual details without any bearing on the legal 
problem ; by references to accidental incidents of the lawsuit, particularly 
the evidence; and above all by the formal signing and sealing of the 
consultation by counsel, generally accompanied by the assent of several 
other members of the Faculty. The four consultations in the appendix 
which are partly originals, partly faithful copies of the originals, have 
retained this subscriptio, e.g.: ‘Et ego Ioannes Danglars, doctor decre- 
torum, credo predicta de iure procedere et sigillum meum appono in testi- 
monium veritatis. Et ego Astrugus Iuliani, doctor decretorum et canonicus 
Caturcensis, credo predicta de iure procedere et sigillum meum appono’ 
&c. (p. 211). The consultations in the collection proper have been re- 
fashioned also in this part: the signature has been replaced by a mere 
statement of the collector, e.g. qu. XXVI: ‘ Hanc questionem doctores 
sigillaverunt ’ (p. 59). 

The second group is represented by obviously genuine quaestiones 
disputatae such as qu. LV, of which I may perhaps quote the lengthy 
casus as it illustrates—even in its abbreviated form due to the collector 
—the clumsy verbosity of almost all the Toulouse jurists of that time : 

Quedam puella minor xiiii annis, maior xii, nomine Berta, fuit per quandam 
vetulam procurante Titio instigata, ut in quadam domo cum puellis aliis se 
crosaret. Ibique fuit totiens crosata et revoluta, quod vix sensum habebat, 
et etiam nectar sibi pro potu cum vino albo dabatur, ut inebriaretur. Demum 
ea inebriata, quidam, qui erant ibi cum dicto Titio et quadam data opera, dixerunt, 
quod facerent ad ludum, qui dicitur ‘dominorum et dominarum’. Et tres ex 
illis cum uxoribus propriis in illo ludo verba aperta de presenti pro matrimonio 
protulerunt. Demum ei dixerunt, quod eadem verba cum dicto Titio ipsa 
proferret et fecerunt, quod dictus Titius vestes muliebres recepit, ut alii tres 
fecerunt in ludo proxime facto. Tandem unus de illis interrogavit dictum 

Titium, si volebat in uxorem dictam Bertam, qui respondit, quod sic. Post 

interrogavit ipsam Bertam, si volebat dictum Titium in maritum, que dixit, 

quod non responderet. Dixit interrogans: ‘Responde’. Dixit ipsa: ‘Non 
faciam ’ et voluit recedere, set sibi hostium fuit clausum. Et durante ludo 
interrogans et quidam alii dixerunt Berte, quod causa ludi fiebat et sine timore 


6 af > 


[et] periculo poterat respondere ‘sic’. Que respondit ‘sic’. Queritur, an 
valeat tale matrimonium, presertim si cum alio contraxerit et copulatio carnalis 
fuerit insequta ? (p. 133). 
It is unthinkable that this silly problem, the solution of which goes without 
saying, should have been the object of a serious consultation in an ex- 
pensive lawsuit : it is a typical quaestio scholastica. 

The name quaestiones sigillatae for the third group can be justified 
by the words of the collector himself in one of his autograph notes at the 
end or in the margin of a quaestio. (Incidentally it must be stated that 
none of the notes which are quoted below is printed or mentioned in the 
two introductions or in the text, possibly because some of them look as 
if they were written by other hands.) At the end of qu. LXXI the col- 
lector writes ‘est in hac questione allegatum supra in questionibus istis 
sigillatis in questione nona’ (fo. 163%); this refers back to a note to 
qu. IX where we read: ‘et de hac questione est plenius allegatum et ad 
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idem infra in istis questionibus in questione LXXI’ (fo. 139"). The 
nature of these questions is illustrated by two further notes: to qu. I: 
‘bona est pro legista’ (fo. 1367), and to qu. XXV: ‘ bona esset ad dis- 
putandum per doctorem decretorum’ (fo. 143"). These notes were 
obviously written by the compiler of the collection, for the note to XXXII 
reads ‘ et cetera dic ut dixi supra in XIIII questione’ (fo. 145’), and to 
qu. XIIII, ‘ et aliquid de hiis dixi infra in questione XX XI’ (read XXXII, 
fo. 140Y). All this seems to prove that the Quaestiones sigillatae were 
a peculiar and hitherto unknown type of disputations which can be added 
to the many older types recently analysed by the reviewer.1 The 
Quaestiones Tholosae sigillatae, as our collection could be called in view of 
its third and chief element, might be therefore described as a collection 
of Toulouse disputations based on actual consultations of the Toulouse 
jurists, particularly as regards case and problem, but reshaped by the 
collector, himself one of these jurists, by dropping all or most of the 
characteristics of a consultation and thus turning them into abstract 
quaestiones. Indeed every one of them is numbered in the margin as 
Questio I, and so on till Questto LX XIII, never as consilium or responsum 
I, &c. 

The editor’s view that the anonymous collector had chosen nothing 
but ‘responsa’ was probably influenced by the autograph title of the 
collection (in the margin above qu. I). The title runs clearly: ‘in hiis 
questionibus fuit tholose allegatum. set quandoque omnes concordabant. 
quandoque non.’ There follows a last word the three or four letters of 
which are hard to read on the photograph. It is certainly preceded by 
a point, which generally denotes a full stop or a comma, and certainly 
begins with a capital R the tail of which is crossed by a stroke as in the 
well-known abbreviation for Rubri—or Respon-; the last letter seems to 
be a long s or an f, and the intermediate signs may be read either ci or a. 
The editor (who does not mention the title) told me on inquiry that he 
had read ‘ Responcis’ and had based the title of his work on this reading 
of the photograph, but this does not account either for the capital letter 
or for the point before it, and the spelling would not be that of the col- 
lector, who writes ‘ responsum ’ (pp. 165, Il. 6, 7; 168,1. 3). The Keeper 
of the Paris manuscripts kindly informs me that the right reading is 
“Rica ’, i.e. Rubrica ; this presupposes that the upper part of the last 
letter is on the photograph alone, and not in the manuscript, which is 
quite possible. 

So much for the two introductions. The text itself must be judged 
as to the value of the contents and as to the value of the edition. The 
contents are of considerable historical importance. Most of the problems 
discussed illuminate the development of canon or Roman law doctrines 
and institutions, or Provengal local and ecclesiastical history, or the legal 
and social customs of the people ; every one of the disputations and con- 
sultations contributes to our knowledge of what a medieval law school 
was like. The results are almost invariably those already attained by 
the glossa ordinaria to the ius utrumque and by the leading literary author- 
ities. It is true that the scientific methods and the legal value of the 


1*The Quaestiones Disputatae of the Glossators’, in Tijdschrift voor Rechts- 
geschiedenis, xvii. (1938), 1-67. 
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arguments pro and contra, however convincing they may have appeared 
to the municipal and clerical clients of the Toulouse jurists and to them- 
selves, stand no comparison with that of the Orleanese masters and their 
Bolognese contemporaries. But precisely for this reason they represent 
the law as it was really applied in the everyday business of the courts, 
and it is this ‘ provincial ’ aspect which chiefly interests, or should interest, 
the historian. The textual value of an edition can be judged in part on 
its external appearance, and the first impression is rather alarming: the 
great majority of the pages have no critical notes whatever. But we 
have to consider that the manuscript is the autograph of a scholar and 
therefore unusually correct. The few emendations which had neverthe- 
less to be made are on the whole convincing in substance if not in form, 
for they are not always made with regard to transcriptional probability. 
Corrections in the manuscript are never pointed out, even if interesting ; 
e.g. on p. 1, 1. 12, the question dealt originally with a Templar and must 
therefore have been written before 1312, but the collector cancelled 
‘templariorum ’, a dangerous word at Toulouse, and put ‘ hospitaliorum ’ 
in its place ; this shows that he worked on the question after the dissolution 
of the order. The historical notes refer to the hundreds of references to 
the Roman and canon law books, and transcribe them according to modern 
usage ; wherever I checked them I found them to be correct. Many of 
the other references can be verified, at some loss of time and energy, with 
the help first of the index and then of the introductions. The chief 
questions for the critic are, of course, whether the manuscript has been 
accurately transcribed and the copy consistently arranged for print. 
For judging the accuracy I have nothing at my disposal apart from the 
few passages I copied in 1910, and a photograph of the first page of the 
manuscript, covering pp. 1—4 of the edition, which the editor, with more 
than usual courtesy, lent me for the purposes of this review. These materials 
have not proved sufficient. On the one hand the mentioned passages as 
reproduced by the editor agree perfectly with my own extracts. On the 
other hand I counted, in comparing the photograph with pp. 1-4 of the 
edition, five misreadings, two of them serious (‘eadem’ for ‘idem’, 
p. 3,1. 1; ‘vicine’ for ‘ vicinie’, p. 3,1. 35; four words overlooked, par- 
ticularly: ‘si’ before ‘ pater’, p. 4, 1. 27; one word wrongly added, 
‘etce.’, p. 2, 1.9; two misleading punctuations, particularly: ‘ glose 
“est”. Ergo’ for‘ glose. Est ergo’, p. 2, 1. 21). The important omis- 
sion of notes at the beginning of qu. I has been mentioned above; an 
interesting additio of the collector has been left out at the end of the 
question: ‘forte contrarium etiam de iure est’. This discrepancy be- 
tween various parts of the edition can perhaps be explained by the 
assumption that the copies of the various Leiden undergraduates did not 
attain the same degree of reliability. Still less did they attain consistency. 
One bewildering example of this lack of co-ordination, the treatment of 
the collector’s additions, will suffice. We have already seen that several 
additions were simply left out. Others were treated as a part of the text, 
although quite obviously added by the collector, e.g. the one after qu. V : 
“Et de ista questione dic, ut dicitur in supra proxima’. As a rule they 
are distinguished by the heading ‘ Additio’ which, incidentally does not 
seem to occur in the manuscript; this word is sometimes printed in 
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parenthesis and italics (qu. XXIII), sometimes simply in italics (qu. XXIV), 
sometimes in italics and brackets (qu. XVI). The text of the addition, 
too, is sometimes put in parenthesis including the word ‘ Additio’ (qu. 
XXXVIII), sometimes not including it (qu. XLIV, XLV), and sometimes 
neither this word nor the text of the addition is parenthesized (qu. LXII, 
LXIV). What do all these distinctions mean? Or do they mean 
nothing? I am afraid that this point (and apparently many others) 
was not foreseen in the instructions on technicalities which the students 
must have received and that they therefore did as they pleased. 

Dr. Meijers’ chief aim was perhaps pedagogical: to induce -a number 
of undergraduates to tackle difficult studies, not very attractive in them- 
selves and quite beyond their curriculum, by connecting their names 
and efforts with an important scientific undertaking. The moral and 
intellectual benefit for them must have been great, and Meijers, ‘ een 
rattenfanger van Hameln ’, as he has been called by his Utrecht colleague, 
Professor Naber, must be congratulated on this inimitable success. But 
his aim must also have been to produce a critical edition on that high 
level which we have a right to expect from him, and here the reviewer 
must admit, with deep respect and regret, that Dr. Meijers chose a method 
inadequate to this purpose. A satisfactory critical edition of such a 
writing is hard work: the editor must be an expert on many very different 
subjects and he must be blessed with great patience, acumen and imagina- 
tion. There are, at present, perhaps eight or ten people in the whole 
world who could make a first-rate edition of a medieval writing on Roman 
law, and Dr. Meijers is of course one of them. An indefatigable author 
like him (a bibliography of his writings compiled in 1935 by former dis- 
ciples of his runs into more than a thousand numbers) could easily have 
made a better edition had he worked alone. It was definitely impossible 
to organize a good edition with the ‘assistance’ of a host of keen but 
inexperienced beginners whose copy must have teemed with mistakes 
and inconsistencies. Their teacher evidently noticed and corrected most 
of them, but it was psychologically inevitable that he should be misled 
into overlooking at least a few dozen of them (particularly if he should 
have had the copies read out to him instead of comparing them letter 
for letter with the photographs). The attempt to produce a really reliable 
edition by the methods of collective insecurity was doomed to failure 
though dictated by the noblest motive. ‘ Den lieb ich, der Unmégliches 
begehrt.’ H. Kantorowicz. 


The Crusade in the Later Middle Ages. By AzizSuryat Atiya. (London: 
Methuen, 1938.) 


THE present work might well be called the Decline and Fall of Crusading, 
for it is the story of progressive diminution of effort and of growing ill- 
success. Dr. Atiya possesses exceptional qualifications in a knowledge 
of oriental languages that has enabled him to exploit the Arabic and Coptic 
sources. The crusades cannot be assessed by the gains and losses, military 
or otherwise, solely of the Latins; and the author sees the crusades in a 
truer light as the reciprocal strife of Christendom and Islam both laying 
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claim in faith and in arms to identical territory. At the outset the im- 
portance of Mamaluke Egypt is emphasized, indeed the south-eastern 
Mediterranean underwent a Mamaluke phase in the fourteenth and fifteenth 
centuries, just as the Balkans and Asia Minor were to suffer an Ottoman 
period. But Mamaluke power, universally recognized as the main bar to 
the realization of crusading hopes, was securely grounded on the economic 
needs of Christendom and the avarice of the maritime cities of the West. 
Not only were the slave armies, the bulwark of Mamaluke strength, com- 
posed of Christian slaves from the Black Sea delivered by Latin, largely 
Genoese, merchants, but the enormous revenues of Egypt were the product 
of Alexandria, which almost monopolized the luxury traffic between 
Europe and the Far East. The popes from Nicholas IV onward denounced 
the Alexandrian trade and excommunicated the participants ; the theorists 
of the crusade were unanimous in demanding an economic blockade to ruin 
Egypt as a prerequisite for any expedition. The Dominican Guillaume 
Adam (1275-1341) even drew up plans for a double blockade with one 
fleet stationed in the Mediterranean and another in the Indian Ocean. 
The impossibility of blockading Egypt was a measure of the triumph of 
individualist capitalism over the cause of Christendom directed by the 
head of Christendom. The crusading projects of Pierre Dubois, Lull, 
Burcard, Marino Sanudo, Pierre de Thomas, and Philippe de Méziéres, 
are conscientiously analysed in chronological order together with a bio- 
graphical notice of each. But this gallery of crusading theorists is one of 
the less satisfactory features of the book, it is a catalogue lacking unity 
and conclusions. It is otherwise with the chapters on pilgrims, which 
well show the growth of the pilgrimage into a devotional exercise with 
the pious and into a specialized form of travel with the more profane. 
One of the best sections in the bibliography is a chronological list of the 
published and unpublished pilgrimage narratives. The devout, such as 
Felix Faber, did scarcely more than regret Saracen rule in the Holy Land 
so long as they were not interfered with in the performance of their spiritual 
duties. But as the Latins were growing less bellicose in their pilgrimage 
to Jerusalem, the Moslems were becoming less tolerant, and Giacomo di 
Verona had to quit Jerusalem within three days owing to Moslem fanaticism 
in 1335. Dr. Atiya passes a cautious judgement on the importance and 
extent of the missions to Central and Eastern Asia in the fourteenth 
century. The melancholy story of the Latin efforts to enlist Greek 
and Oriental Christians in the cause of the crusade is recounted, but 
not appreciably enlarged or illuminated. Unhappily Dr. Atiya sees in the 
Council of Ferrara—Florence a mere manoeuvre of the papalist party and 
fails to appreciate the spiritual and intellectual enthusiasm that caused 
and accompanied the last medieval attempt at union. 

Turning to the history of the actual expeditions, their frequency 
toward the middle of the fourteenth century, despite the distraction of 
the Hundred Years’ War, proves that the cumulative effort of propagandists 
was having some effect after the long lethargy of the west following the 
fall of Acre. It is apparent that at least something was attained by the 
mid-fourteenth-century crusades; if that of Humbert II, dauphin of 
Vienne, miscarried, largely owing to Genoese perfidy, Smyrna had been 
captured in 1344, being held till 1402, and the rise of a Turkish naval 
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power was delayed for another century. The climax of this revived 
energy came in 1365 with the momentary capture of Alexandria. Peter I 
of Cyprus was in close touch with Pierre de Thomas and Philippe de 
Méziéres, perhaps the most devoted of any crusading theorists: the plan 
had to be kept secret for fear of a Venetian warning to the Mamalukes. 
No one was more disappointed with the results than the king and the few 
enthusiasts who accompanied him, the seizure of Alexandria scarcely 
differed save in degree from the sack of any town.taken by one of the 
companies of the Hundred Years’ War. Peter I was able and genuinely 
devoted to the cause of the Holy Sepulchre, and his eventual failure proves 
the extent to which he was the belated champion of a waning ideal. With 
Peter I the Mediterranean phase of the crusades is closing, despite the 
duke of Bourbon’s expedition to Al Mahdia, an attempt to compromise 
between Genoese mercantile interests and the old crusading theory that 
Africa was the seat of Saracen power. The Balkans now become the 
theatre of war between east and west; the change from the Levant 
to the Balkans produced an alteration in Christian theory, which now 
envisaged the crusade rather as the defence of Europe against the Turk 
than as the liberation of the Holy Land. The greatest and most disastrous 
attempt to act on the new theory was the crusade of Nicopolis, 1396. 
But the narrative of this expedition leaves something to be desired. The 
crusaders are made to follow the course of the Danube from Buda to 
Nicopolis ; it is true that the baggage train and the varlets who accom- 
panied it descended the Danube in boats as described in the [ned von... 
Schiltarn (Liliencron, Die Historischen Volkslieder der Deutschen, i. 157), 
a source which is here neglected. But the main army, avoiding the 
marshes along the Danube, which largely contributed to the Christian 
defeat of Mohacs, struck south-east over the Hungarian plain, a terrain 
admirably suited to a chivalrous army, and only rejoined the Danube close 
to the Iron Gates, where a crossing of the river was effected. Considera- 
tion of the narrative sources alone should suggest this route. Froissart 
writes ‘ tant chevauchérent ces osts [i.e. those led by Sigismund and John 
of Nevers] qu’ils vinrent sur la riviére de la Dunoe, et la passérent tous & 
barges . . .’ (Chroniques, ed. J. A. C. Buchon, iii. 238). The Livre des 
Faits de Jean Bouciquaut is even more explicit: ‘ A l’issue du royaume 
de Hongrie vindrent au fleuve que on nomme la Dunoe, si la passérent 
& navires’ (ibid. iii. 591). But there is also a charter of Sigismund 
dated ‘ Waradini in festo beati Alexii confessoris [17 July] anno Domini 
mocoxcvi’ (Fejer, Codex diplomaticus Hungariae, x, pt. 2, no. ccii). This 
Waradinum is the former Gross Wardein, the present Oradia Mare, on 
the confines of the Hungarian plain and Transylvania. From here the 
army moved in a southerly direction, as a charter, issued some eighteen 
months later, speaks of Sigismund and his allies passing by way of Temesvar 
(ibid. no. cexlvii) ; they then proceeded to the Danube in the neighbourhood 
of the Iron Gate. The establishing of the route is a matter of some im- 
portance, for it affects the question of the negotiations known to have 
been undertaken at this stage with the Wallachians, and upon which the 
whole plan of campaign hinged. Dr. Atiya omits the part played by the 
Venetian fleet that performed the one service to the Christian cause of the 
entire expedition. On the 28 October 1396 the vicarius of the Genoese 
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colony of Pera wrote to inform the doge of Venice that this fleet had saved 
Pera from the Turks (Thomas and Predelli, Diplomatarium Veneto Levan- 
tinum, ii, 255). Max Silberschmidt (whose work Das Orientalische Problem 
zur Zeit der Enstehung des Tiirkischen Reiches, Berlin, 1923, is omitted in 
the bibliography) suspects some rhetorical exaggeration in this statement ; 
nevertheless by breaking the Turkish naval blockade, and provisioning 
Pera, the Venetians performed the one notable feat of the crusade. The 
treatment of some other subjects such as the letter of Pius II te Mohammed 
II is somewhat uncritical ; this cannot be regarded as a very serious piece 
of crusading diplomacy, since in the fifteenth century even schoolboys 
practised letter writing by composing addresses to the sultan. The appen- 
dices are of mixed interest, but contain some early fourteenth-century 
correspondence between Aragon and Egypt from the archives of Barcelona, 
never before published, and of altogether exceptional value. In fact 
Dr. Atiya has provided a generally satisfactory study of a little-known 
and exceedingly confused subject. C. A. J. ARMSTRONG. 


Some Sessions of the Peace in Lincolnshire, 1360-1375. Edited by 
RosamunpD Sittem, M.A. (The Lincoln Record Society, 1937.) 


Tis volume contributes one more to the valuable series of Peace Rolls 
which are being made available to the students of history by the different 


county societies. The Kent Archaeological Society published the Kentish 
Rolls of 1316-17 some years ago,! and rolls for Northamptonshire, York- 
shire, Warwickshire, Cambridgeshire, Gloucestershire, and Essex are 
promised in the near future, as well as a second Lincolnshire volume. 
Twelve other counties are represented in the magnificent volume of pro- 
ceedings of justices of the peace issued recently by the Ames foundation. 
Through the labours of Professor Putnam and her pupils it will soon be 
possible to draw a full-length picture of the activities of fourteenth- 
century keepers and justices of the peace, and of their influence on the 
growth of criminal law. 

Miss Sillem, who in 1932 analysed the development of the commission 
of the peace from 1380 to 1485, here traces its modifications from 1359 
to 1375, discusses the procedure and places of the Lincolnshire sessions, 
and gives some valuable notes on the personnel of the local bench. The 
five rolls in this volume, as she explains, owe their preservation, and very 
probably their genesis, to the fact that the King’s Bench sat at Lincoln 
in 1375. They record only a portion of the activities of the justices of 
the peace during the years 1360 to 1375, and the difference of scope 
between the earlier and later rolls is partly explicable by the fact that 
though justices of labourers ceased to be appointed in 1359, the justices 
of the peace were not given full powers to enforce labour legislation until 
the end of 1362. The effect of the new code on county administration is, 
however, traceable from the first ; the constant references to constables 
of vills as imposing occupations on labourers and assigning labourers to 
employers, the evidence of recalcitrant townships refusing to present 


1 See ante, xlix. 703. 
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labour offences and of communities and of individuals obstructing bailiffs 
and constables in the execution of their new duties create a lively impres- 
sion of the increase of petty tyranny that was brought about by the labour 
laws, and of the resentment and defiance of the labouring population, 
no less than their strong strategic position from the economic point of 
view. A typical entry is ‘ Dictus Ricardus semper est rebellis et non vult 
iusticiari per constabularios eiusdem ville, sed semper est resistens et non 
vult servire nisi ad voluntatem suam propriam in regis contemptum’. 
A village constable might well find it beyond his powers to enforce wage 
rates and contracts and something very like conscription of labour on 
those fellow-villagers who had perhaps themselves chosen him for the 
communal task of keeping the king’s peace. 

Miss Sillem’s analysis of the indictments shows that felonies and 
breaches of the peace preponderate, assault, grand larceny, and homicide 
heading the list. But indictments seldom led to convictions. Of the 
137 persons whose indictments are recorded on the Lindsey roll for 1374-5, 
only 21 were brought to trial, 14 acquitted, 5 pardoned, 3 outlawed, and 
only 2 hanged. It is true that the roll only records the charges which 
had not been dealt with by the justices of the peace before the coming of 
the King’s Bench and that a complete file of the indictments might give 
a higher average of convictions, but, as Miss Sillem observes, ‘ only a 
comparatively small proportion of the total number charged were suf- 
ficiently confident of their innocence or sufficiently careless to allow 
themselves to be arrested and imprisoned’. The J.P.s, like other criminal 
judges, seem to have been more effective in collecting statistics of crime 
than in punishing criminals. 

One really melodramatic incident is here revealed, and Miss Sillem 
has exploited it effectively; the murder in 1375, hitherto unknown to 
history, of the young Sir William de Cantilupe, the last representative 
of the younger branch of the family. He was slain in his bedchamber, 
and the body carried four miles away, and deposited in a field to suggest 
murder by strangers. Sixteen persons, including his esquire, his steward, 
his wife and her maid were charged with complicity in the murder, which 
would under medieval law rank as petty treason, involving death by 
fire for the wife if convicted. Maud de Cantilupe promptly appealed 
the esquire and the butler of murder in the county court, and after a series 
of trials before the King’s Bench they were found guilty and drawn and 
hanged, the other fourteen being acquitted, and the widow subsequently 
marrying the sheriff who had mainperned her at the trial and impanelled 
the jurors who acquitted her of murder at Lincoln. His successor, who 
impanelled the jurors who acquitted her of complicity at Westminster, 
had had an old grudge against the victim. The modern amateur of 
detection would have no hesitation in recognizing where motive and 
opportunity lay, and one may doubt if a modern jury would have acquitted 
Maud de Cantilupe. 

Of the administrative abuses recorded the most interesting are those 
alleged against two officials of the bishop of Carlisle’s soke of Horncastle. 
In 1371 the bishop’s bailiff presented four men, one his own brother, as 
forestallers of victuals in the bishop’s great court after Easter, ‘ without 
the consent and will of the four presentors and against the will and assent 
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of the grand inquest of the court’, and they had to pay 60s. in amerce- 
ments. Such a precise description, from outside, of the procedure in a 
private leet is rare. Again the bishop’s steward, John Ammory, is alleged 
to have oppressed the tenants of the bishop’s court by refusing to have 
their penalties affeered by their peers, so that as much as £40 in fines and 
ransoms had been extorted from them during the years 1371-5. Further, 
when a jury sitting before the king’s justices at Horncastle had agreed 
on their presentment of felonies and trespasses, and the verdict, duly 
written out, was ready to be delivered to the justices, John Ammory had 
intercepted one of the jurors, taken from him the librum veredicti and had 
it burnt ‘in contempt of the king and deception of his court’ and sub- 
stituted for it, without the consent of the jury, a verdict of his own, ‘ thus 
taking upon himself royal authority’. The jury in the King’s Bench 
acquitted him, but the acquittal is less convincing than the charge. 

In social, no less than legal interest, then, these rolls are worthy of the 
careful editing Miss Sillem has given them and of the admirable production 
on which we can count from the Lincoln Record Society. 

H. M. Cam. 


Peterborough Local Administration. Northamptonshire Record Society. 
Vol. ix: Churchwardens’ Accounts, 1467-1573, with supplementary 
documents. Vol. x: Feoffees’ Accounts, 1614-1674. Ed. by W. T. 
Metiows. (Northampton, 1937-9.) 


In these two volumes Mr. Mellows and the Northamptonshire Record 
Society have made a valuable addition to the growing body of published 
municipal records. <A great deal of light is thrown upon the working 
of various types of local government machinery over a period long enough 
to show their growth and decay, as well as their complex interrelations. 
The local antiquarian will find here a wealth of interesting material, while 
general historians and many kinds of specialists will be able to glean 
valuable information on very varied aspects of our history. All who 
refer to the records will be grateful for the excellent indexes provided. 
Volume ix contains, in addition to the churchwardens’ accounts, 
certain charters relating to the parish church of St. John Baptist 
and its gild lands, further documents concerning the church, extracts 
from the patent rolls regarding the bridge, pavement and town lands, 
and six appendices which are mainly lists of persons occupying various 
positions. The churchwardens’ accounts themselves, like other series 
of the kind, are rich in entries of miscellaneous interest, and show us in 
detail the wide scope of the churchwardens’ responsibilities for ecclesi- 
astical and charitable administration. Most historians, however, will 
probably think that the chief importance of this volume lies in the long 
introduction in which Mr. Mellows surveys the growth of Peterborough 
government and directs our attention to many of the most interesting 
entries in the subsequent records. It is an indispensable aid to the use 
of both volumes, for Peterborough, like so many other towns, possessed 
a combination of municipal authorities whose functions and interrelations 
could hardly be disentangled by anyone without Mr. Mellows’ intimate 
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knowledge of local history. Occasionally even his patient scrutiny fails 
to yield an entirely clear picture, as, for instance, in the matter of the 
relation between the feoffees, governors, and trustees of the town lands 
in the Restoration period. Generally, however, he is a sure guide on all 
matters coming within the scope of the local records. On their broad 
interpretation and relation to wider historical questions he does not try 
to throw much light ; and, when he refers to these more general matters, 
he does not always inspire complete confidence. Apart from the question 
of coinage discussed below, he is in error when he implies (p. cvii) that the 
act of 1555 regarding highway repair superseded existing liabilities. 
Again, a reference to the preamble of the act 43 Elizabeth c. 4 (p. Ixxxviii) 
is hardly relevant to the matter in hand, which is the purposes of the 
Peterborough feoffees, not pious uses in general. However, Mr. Mellows’ 
main concern is with the local sources which he is editing, and from these 
he gathers a great deal that is new and illuminating. He traces the 
growth of self-government in the town, showing that here, as elsewhere, 
concessions were difficult to win from ecclesiastical lords, the citizens 
having to make the most of opportunities offered by political troubles, 
such as the wars of the Roses. Eventually we find side by side the juris- 
diction of the dean and chapter with a court leet and constables and a 
pie-powder court and that of the lord paramount of the liberty with 
justices of the peace appointed by him, in addition to the less usual body, 
known as the feoffees, whose records occupy the second of the volumes 
now published. Mr. Mellows also tells us much of the history of the 
abbey and parish. We see how surprisingly easy was the transition at 
the time of the Reformation—the last abbot became the first bishop, 
while twelve of the monks were given places on the new cathedral founda- 
tion. He illustrates the work of the medieval parish gilds founded for 
charitable objects, characteristically including bridge repair, and, as an 
example of less perfect continuity, we learn that it was their lands, con- 
fiscated under Edward VI, which subsequently formed the principal 
endowments of the feoffees. Another interesting point which emerges 
is the vigorous action taken by Charles I to check the practice of renewing 
leases of cathedral lands at low rents on payment of large fines, benefiting 
existing office-holders at the expense of their successors. One wonders 
whether the king’s view of this procedure might have changed later when 
it caused the parliamentary trustees to encounter difficulty in selling the 
sequestered lands at only ten years’ purchase. This, however, did not 
prevent the parliamentary commissioners from giving liberal stipends 
to the men they appointed to supply the citizens’ spiritual needs—£150 
to the preacher in the cathedral and .£169 to the one subsequently 
appointed to St. John’s. 

Turning to volume x we find the records of an institution of very 
special interest. The Peterborough feoffees were founded in 1572 to 
manage the lands formerly belonging to the gilds and the parish of St. 
John Baptist, which had been confiscated and later re-purchased. The 
objects of the new body were charitable in the broad sense, comprising 
the payment of tenths and fifteenths for forty of the poorest inhabitants, 
the repair of the church and—within obscure limits—of highways and 
certain buildings, together with other charitable uses for the benefit of 
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the poor inhabitants. For thirty years we know little of their activities, 
and evidently the tale, if it could be told, would be one of neglect. How- 
ever, under the act 43 Elizabeth c. 4, a commission was appointed to 
inquire into their conduct, along with that of other charities, and the 
findings of this inquiry together with regulations based thereon are 
printed in appendix v. As one result of this intervention by central 
authority to rectify local abuses—an intervention repeated three times 
during the century—we have the valuable series of records of the feoffees’ 
proceedings during most years from 1614 to 1674. Perhaps the most 
interesting aspect of their history is the way in which, having been es- 
tablished as a definitely charitable trust, they were able to broaden their 
functions and provide the citizens with a flexible organ of government 
through which they could do certain things more easily than through 
other municipal authorities. The provision for paying taxes appears 
to have been abortive. Mr. Mellows does not discuss the reason for this, 
and it cannot be attributed at the beginning of the period to the disuse of 
tenths and fifteenths. From the outset we see the feoffees spending money, 
not only on the other objects specified in the feoffment, but also on main- 
taining the town wells, clothing the beadle, repairing the fen bank and 
so on. Above all, they spent much time and money on bridge repair, 
and this became the crucial question regarding the limits to their powers. 
The original deed had included the repair of highways north of the river. 
Some inhabitants very understandably objected that the bridge could 
not come within this limit, and the second commission on pious uses 
upheld their objection in 1633. However, when the matter was referred 
to the lord chief justice of common pleas, Sir John Finch proved more 
accommodating. In his judgement (p. 99) he held that ‘ by these wordes : 
in and about the repairing amendment and Maintenance of the comon high 
wayes and passages on the North part of the riuer of Nynn, the Bridge 
itselfe may be well enough vnderstood, And if it were nott ; yett another 
Clause following in the Indenture which is, That the Risidue of ye Rentes 
and profittes shallbe employed about such Charitable uses and workes as shallbe 
for the good and benefitt of the poore persons inhabitantes and resientes in 
that Towne, doth sufficiently authorise the feoffees to take such care for 
the reparation of that Bridge which is soe Apparantly for the good and 
benifitt of the Towne’. Thus the way was opened for the feoffees to 
extend their operations and, it must be added, devote their funds, if they 
so wished, to purposes not specially in the interest of the poorer inhabitants. 
Most of the wider developments, however, came after the period covered 
by these records. The feoffees derived their income mainly from rents 
and fines for the lands originally entrusted to them or bequeathed by 
benefactors, but there were also certain other sources of revenue. The 
most interesting of the latter was the issue of token money for local 
circulation. In 1670 the feoffees decided to coin halfpence and use the 
profits to supplement their income. The entries relating to this question 
(pp. 172 seqq.) are in some respects difficult to reconcile, and Mr. Mellows’ 
interpretation of them (ix c.) is by no means clear and does not suggest 
what is most likely to have happened. It seems safe to infer that the 
new coinage was successfully launched, but at an unfortunate time, for 
in 1672 the government made one of its attempts to establish a national 
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token currency. In doing so, it ordered the withdrawal of all private 
issues, a fact which has evidently escaped Mr. Mellows’ notice. The 
sums advanced by various prominent inhabitants (p. 181) were no doubt 
to be used to redeem the halfpence that were being called in. Unfortun- 
ately, the records do not go beyond 1674, so that it is not possible to be 
sure that this was the end of the story. E. G. Downe t. 







Le Secret de Marie Stuart. By Roger Cuavuvirt. (Paris: Armand 
Colin, 1937.) 


M. CHavuvir#, as students of the period will remember, recently con- 
tributed to the Revue historique a survey of the literature and problem 
of the casket letters. That study was a by-product of the volume now 
before us. Or perhaps we should say, it was the critical basis of it, for 
M. Chauviré believes that no one should pass judgement on Mary Queen 
of Scots without first deciding about the authenticity of the casket letters. 

M. Chauviré’s book is a biographical study of Mary, ending virtually 
with her imprisonment at Lochleven. ‘ Désormais Marie est finie’, he 
writes ; and a brief chapter rounds off her story. In other words, it is 
biography in the modern manner, aiming at interpreting personality. 
Undoubtedly it is a book of quality, very well written, vivacious, thought- 
ful, and, of course, based on wide reading. Some of its arguments are 
shrewd and deserve careful consideration; on the other hand, others 
may make little or no appeal to the critical reader. M. Chauviré ranges 
himself with the defenders of Mary, though as a moderate. He does not 
believe that the casket letters are authentic: he thinks that the famous 
and crucial Letter II—the long Glasgow letter—was composed by her 
enemies from genuine letters of Mary. He scouts the charges of adultery, 
but believes that Mary fell passionately in love with Bothwell after the 
murder of Darnley. 

It would obviously be impossible, within the limits of a review, to 
deal with the highly controversial points of such a book; but perhaps, 
without meaning to detract from its undoubted qualities, one may be 
permitted to indicate certain technical weaknesses. After all, intricate 
problems, like that of the casket letters, depend for their solution upon 
impeccable historical technique as well as clear reasoning and imagination. 
Now, consistency and method in the citation of authorities may seem no 
more than a technical matter, but a good deal may sometimes depend on 
it. It almost looks as though M. Chauviré has taken certain, or it may 
be many, of his documentary references from other authors, without 
citing these authors. Presumably a reference to ‘State Papers Office’ 
(p. 110) must come from another (and rather old) book, and it seems 
likely that a reference to the Lennox Papers in Cambridge (p. 156) was 
similarly borrowed. Perhaps the same explanation may account for 
the fact that documents which are calendared in both the Foreign and 
the Scottish Calendar are cited, now from the one source, now from the 
other, in apparently haphazard manner, though generally the Scottish 
Calendar contains the fuller version. Often merely the writer, addressee, 
and date of a letter are given, with no calendar or other reference, which 
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again may be due to a borrowing of references. To what extent this 
practice may unwittingly have introduced errors into M. Chauviré’s book, 
it is hard to say, but dates are not always correct in the footnotes: for 
example, on p. 100, n. 3, the quotation comes from a letter dated 
3 June, not 31 May, and addressed to Leicester only, not Cecil and Leicester ; 
while on p. 101, n. 1, the date of the letter is 21, not 22 July, and the 
quotation in the text is inaccurate. 

Technical weakness is not confined to the footnotes. M. Chauviré 
has chosen as his frontispiece and only illustration, on which he has an 
eloquent paragraph and critical footnote (p. 44), the Fraser-Tytler portrait 
of Mary, which has been acknowledged as false since 1903, and indeed 
is no longer ascribed to Mary by its owners, the National Portrait Gallery. 
Turning to the narrative itself, on p. 176, there is an example of the 
dangerous practice of not keeping within the limits of one’s evidence, when 
M. Chauviré says that Darnley had written to the Pope, the kings of France 
and Spain, and the cardinal of Lorraine to denounce Mary’s lukewarmness 
in the catholic faith. The evidence merely says that Mary had heard 
that Darnley had written—a very different story. Again, on p. 173 
the author quotes from the so-called deathbed confession of Bothwell. 
The document, he admits, is ‘un peu douteuse’; but this is surely an 
understatement. Where English actors and policy enter the story M. 
Chauviré is definitely ill-informed. Robert Dudley is described as ‘ un 
imbécile, et 4 peu prés sirement un assassin ’ (p. 73), and Elizabeth comes 
in for similar extravagances, including the silly contemporary catholic 
yarns about her deathbed (cf. pp. 75-7, 312). As regards English policy, 
it is perhaps natural that a biographer of Mary, limiting himself to her 
Scottish career, should misconceive that policy; but it is not sound 
historical method to take a remark of a single English statesman, made 
at a particular and difficult juncture, and from that conclude, as M. 
Chauviré seems to do (p. 194), that English policy, after Mary’s flight to 
England, was set on keeping her, on one pretext or another, captive in 
England. It was not; it was much more complicated, and much less 
stupid. 

We hope that these criticisms will not be regarded as an ill-natured 
reception of an able and interesting book. Their purpose is to show that 
on purely scholarly grounds the book does not call for that profound 
respect which we should still pay to Hay Fleming’s volume covering the 
same period of Mary’s life. We would like to conclude the review with a 
reminder of the many excellent qualities of M. Chauviré’s biography. 


J. E. NEALE. 


Cromwell’s Understudy: The Life and Times of General John Lambert. 
By Wit11am Harsutt Dawson. (London: Hodge, 1938.) 


Tus biography supplies a long-felt want. Lambert was quite important 
enough to have a volume devoted to him, and he is fortunate to have 
found a diligent and acute biographer. Moreover, as far as possible he 
is allowed to tell his own story, for great care has been taken to include 


all of his letters. On the whole, Lambert gains by this detailed study of 
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his career, and his attractive personality is particularly well described. 
A visit to him at Wimbledon would have afforded the best kind of cul- 
tured leisure that the 1650’s had to offer. He would have been equally 
courteous and entertaining whether displaying his books and pictures in 
the house or his flowers and shrubs in the garden. His claims to eminence 
as a soldier and statesman are eagerly championed. If his career had 
ended before his quarrel with Cromwell in 1657, or even his rather ig- 
nominious failure at the end of 1659, his reputation would have stood high. 
As it is, reading this life reminds one of a famous sentence of Tacitus, 
capax imperii nisi imperasset. In his desire to exalt Lambert, Mr. Dawson 
is not infrequently apt to debase Cromwell—sometimes, at least, unjusti- 
fiably. Because it is impossible to examine the accounts of all the engage- 
ments or councils in which Cromwell and Lambert both took part and to 
criticize or approve the assignment of credit to each, recourse must be 
had to sampling. A sentence which occurs in a paragraph dealing with 
the late 8. R. Gardiner’s alleged partiality to Cromwell when describing 
the battle of Dunbar is as follows: ‘ Gardiner might also have remembered 
that later, both at Inverkeithing and Worcester, Lambert by superior 
foresight averted disasters which were threatened owing to ill-advised 
movements ordered by Cromwell’ (p. 118; cf. p. 132). As to the first 
battle Mr. Dawson’s account is that Cromwell sent 1500 horse under 
Overton across the Forth; that Lambert, convinced that the force was 
too small, shipped four additional regiments which, under his command, 
arrived in time to prevent Overton’s being defeated by superior numbers. 
Now, Lambert’s own dispatch states very clearly that to preserve Overton 
Cromwell ‘commanded me to march hither with two regiments of horse 
and two of foot’ (p. 124). In other words, Lambert was merely carrying 
out his commander-in-chief’s orders and had no opportunity, on this 
occasion at least, of displaying the superior foresight Mr. Dawson thinks 
he possessed. As for the battle of Worcester, ‘ Ludlow tells how at a 
critical time he [Lambert] averted what might have been a serious mis- 
take’. Ludlow’s account is very confused. He starts off with a blunder 
—that the Scots were the attacking force ; and states that when Cromwell 
saw that Fleetwood was hard pressed, he sent some troops to his assistance 
and commanded Lambert to send more. But Lambert refused on the 
ground that if the Scots ‘ should alter their course, and fall upon those on 
this side, they might probably cut off all that remained ; which was not 
unlikely, for soon after most of the enemy’s strength fell upon that part 
of the army where the General and Major-General Lambert were ’.! 
Actually, the Scots were hard pressed to hold their own against Fleetwood 
to the west of the Severn and were heavily outnumbered when Cromwell 
hurried reinforcements over the river. They were in no condition to 
divert most of their strength to the east of the river. If Ludlow is re- 
ferring to the desperate sortie headed by Charles himself he is quite 
wrong, because the royalists were then attacking the extreme right of the 
parliamentary position and Cromwell was in the centre with Lambert 
on his immediate left and Fleetwood on his more distant left. Ludlow 
was not at the battle, and his is a poor authority on which to convict 
Cromwell of a tactical mistake. Similarly, Mr. Dawson is rather unkind 


1 Memoirs, i. 280-1, 
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to Monck, Lambert’s other rival for the palm of military prowess. It 
is strong language to call Monck ‘a notorious debauchee ’ (p. 205), and 
it is hardly fair to ascribe his support of parliament against the English 
army leaders, late in 1659, to personal motives and to ignore his reiterated 
explanation of his conduct—that he thought soldiers ought to obey the 
civil power which commissioned and paid them. The account of his 
repudiating the terms his commissioners accepted in London is one- 
sided. The briefest examination of the instructions to the commissioners 
and the terms they accepted proves the truth of Monck’s contention that 
his representatives had not followed their instructions. One reason why 
Monck retained the confidence of his army and Lambert lost that of his 
is here ignored. Monck directed a very skilful campaign of propaganda 
to retain his men by persuading them of the justice of his cause and to 
detach Lambert’s by exposing the selfishness of theirs. Lambertseems 
to have been content to rely on his personal popularity, which he perhaps 
exaggerated. These occasional differences of opinion do not seriously 
detract from the pleasure enjoyed while reading this very stimulating 
volume. GopFREY DavIEs. 


A Cromwellian Major-General : The Career of Colonel James Berry. By 
Sir James Berry and StepHen G. Leer. (Oxford: Clarendon Press, 
1938.) 


THERE are three outstanding features in this book. The first is the treat- 
ment of army politics in 1647, and especially of the agitators. Though 
the point of view is similar to 8. R. Gardiner’s in his Great Civil War, 
there are many advantages in viewing the events of a very critical year 
through the eyes of a captain of horse. Berry seems to have been one 
of the first in the army to make up his mind that the terms—service in 
Ireland or disbandment—which parliament offered in 1647—were wholly 
unacceptable, and he was very active in drawing up declarations against 
its proposals. The second concerns the way in which the army was paid, 
and here recourse has been had to records not hitherto drawn upon by 
writers on the English civil war. The admirable use made of some king’s 
remembrancer certificates and of the power of attorney containing the 
names of all the officers and men of the regiment. of which Berry was 
major in 1649, makes clearer than ever before the extremely complicated 
way in which arrears were paid out of confiscated lands. The power of 
attorney might well have been examined in detail, in order to ascertain 
how many of the rank and file wrote their names or had them written 
for them, and a record of literacy of a representative group of the lower 
classes might have been secured. The third is a detailed account of 
Berry’s activities when major-general for Wales and several of the border 
counties. Here there is little new evidence, but the careful annotations 
appended to Berry’s own letters (previously printed by Thurloe) give the 
best account hitherto written of the local administration of a major-general. 

The account of events in 1659 seems less careful than the rest of the 
book. The Humble Representation of the army, stated (p. 213) to have 
been drawn up on 16 April, was in reality presented to Richard on 
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6 April. A more careful scrutiny of its contents and of its effect on con- 
temporary public opinion might have prevented its being described as 
‘moderate’. In view of its veiled threat to purge parliament and the 
army of elements hostile to the army council, the commons thought, as 
a republican said, ‘ This looks like Hezekiah’s will, “ put thy house in 
order, for thou shalt die and not live”’.’ Nevertheless, it is hardly fair to 
state that parliament took no action on the army’s petition, when, inter 
alia, it began to make provision for paying the army, and declared the 
illegality of meetings of the general council of the army without consent 
of the protector and both houses of parliament. In fact, the commons 
were over-bold rather than inactive. In another respect the narrative 
of events in 1659 might be improved. Whether ‘the occupation of the 
higher officers in politics, rather than in soldiering, contributed to’ a 
rift between them and the lower officers is uncertain. The lower officers 
were interested in politics too, with this great difference: that, whereas 
the grandees would have been willing to keep Richard as a nominal pro- 
tector provided they were mayors of the palace, the lower officers were 
generally staunch commonwealth’s-men and virtually extorted from their 
seniors Richard’s abdication. Goprrey Davies. 


Six Contemporaneous Revolutions. By RocerR BicELow MERRIMAN. 
(Oxford : Clarendon Press, 1938.) 


THE author has expanded into more than two hundred pithy pages his 
Glasgow lecture upon a subject that has fascinated him for more than 
thirty years. He points out that in the seventeenth century, pre-emin- 
ently the century of royal absolutism, six anti-monarchical rebellions 
occurred at the same time. Our own puritan revolution, after a conflict 
between two sides whose composition is ‘ without parallel in all the history 
of the revolutions of the world’, ultimately gained the day. Meanwhile 
the Fronde, to foreigners a mystery, shook a monarchy which no con- 
temporary Frenchman wished to subvert, and, in Catalonia, Portugal, 
and Naples, revolts ‘of an essentially peripheral character’ challenged 
the king of Spain. Finally, the house of Orange was for a time eclipsed 
by its pensionary rival. It might perhaps have been indicated that, 
while five at least of the six gained a merely transient triumph, and in 
Denmark and Sweden the current ran strongly the other way, over the 
great area covered by the Empire and Poland centralized monarchy was 
suffering a lasting degradation. None the less, the phenomenon of 
seventeenth-century revolt deserves all the attention that the author has 
given it. Broadly speaking, he has examined the causes and character of 
the six movements, robustly sketching their history from printed sources, 
dwelling upon their mutual relations, and seeking from their experience 
some illumination of the problems of the present day. 

The animation and the candour of the book, no less than its scope and 
erudition, strongly commend it to the reader. Olivares and Richelieu, 
Masianello and Mazarin, Cardenas, and greater persons nearer home— 
all receive vivid illumination. If no general laws are established, the 
reason may well be that such do not exist. The narratives at least teach 
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that chance is powerful and that fools may guide the world. Our own 
Charles I, with his ‘ almost unbelievable lack of imagination’, is shown 
in 1629 officially at war with France and Spain but considering an alliance 
with each against the other, and with each of the rival Scandinavian 
Powers against the eastern Habsburgs. How much of the Peninsular 
history of to-day springs from the fact that, a few years later, Olivares 
regarded the Portuguese war as the king’s and the Catalonian as his own ? 
In the Netherlands, it was simply the character and talent of John de 
Witt that maintained for more than twenty years a government that was 
an unpractical anachronism. Turning to ‘ parallels and philosophies ’, 
the author stresses the fact that, despite their dissimilarity, the immediate 
cause of all the six revolts lay in arbitrary taxation. In five of them (and 
Holland had no king) ministers not monarchs were attacked, and in none 
save England was religion much concerned. Only after the death of 
Charles I was general revolutionary infection feared or hoped for, and 
only in Venice, France, Holland, and England were the facts known and 
their meaning studied by writers of note. 

A ‘ complicated chapter ’ on ‘ cross-currents ’ investigates the relations 
between the revolts in eleven pairs, from France and Catalonia by way of 
Catalonia and Portugal to England and Holland. These brief studies 
approach from a new angle many familiar facts, such as the intrigues of 
Richelieu among foreign rebels and the beheading in 1654 on Tower Hill 
of the brother of the Portuguese envoy. They chiefly suggest, though 
with some exceptions, the mutual ignorance of contemporary Europeans, 
the caution of governments and the strength of national feeling. In the 
increase of this last, the author finds the ‘ countervailing consideration ’ 
against the probability that the shrinkage of the world will soon lead to 
‘world revolution’. The events of 1848, indeed, produced much of the 
ferment which generated the Great War. But, through the inability of 
the rebels to co-operate, those events, like the revolts of the seventeenth 
century, fell far short of their aim. Nationalism may well defeat even the 
modern efforts of international bodies to dictate social reform. Thus 
ends a learned and suggestive book. W. F. Reppaway. 


English Political Thought, 1603-1660. By J. W. Auten. Vol. i: 1603- 
1644. (London: Methuen, 1938.) 


In dealing with English political thought from 1603 to 1660 Professor 
Allen enjoys two notable advantages: he comes to the subject fresh from _ 
the study of the political thought not of England merely, but of Western 
Europe, in the preceding century ; and he is working in a period where the 
history of events, and in lesser degree that of ideas, has been blocked out 
by such encyclopaedic minds as Gardiner’s and Firth’s, and where special 
studies of great value, such as those by Dr. Gooch, Mr. Pease, and Miss 
Margaret James, abound. These advantages make us hope for an im- 
portant effort of synthesis. With but half the work before us, it is not 
easy to determine with certainty whether Mr. Allen is utilizing his re- 
sources to the full and realizing our hope. But we must confess to some 
misgivings about plan and method, and about certain of the judgements 
recorded, 
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Chronology dominates, though it does not completely control the plan ; 
and the method pursued alternates between summary and discussion. 
With no preliminary survey of the period as a whole, and no initial refer- 
ence to the preceding century (which Mr. Allen knows so well), the reader 
is plunged into the ‘ Constitutional Conflict to 1629’, with a discussion 
of the king’s claim (as this appears in the utterances of James and in the 
royal case for ship-money), in which the author emphasizes the remoteness 
of the claim from the stubborn, if ill-defined, realities of the situation. 
Thereupon (still in a section headed ‘ to 1629’) the reader is invited to 
contemplate ‘ Political Thinking, 1603-40’, and is treated to nine chap- 
ters of summary, of varying degrees of relevance and importance—indeed 
to ten if he turns back to re-read the good chapter on Coke already given. 
This chapter apart, by far the best is that on the divines. The chapters 
on Bacon, Raleigh, and Greville are very slight and should certainly 
have been combined. That on Burton, though interesting enough in 
itself, seems so little relevant as to suggest an author’s partiality in its 
inclusion at all. Mr. Allen next turns to ‘Church and State’ (1603-41). 
Here he is at his best, setting Puritan machinations in their true light and 
putting in a moderate and judicious plea for the much-abused Laud. 
Thence he passes to two sections, neither wholly satisfactory : ‘ Approaches 
to toleration’ (with summary, once more, of Hales, Chillingworth, and 
Herbert of Cherbury), and ‘ Puritanism’, where for fifty pages he ‘ dis- 
cusses ’ a term which historians (it seems) can neither live with nor with- 
out. To these sections we shall return. In the final divisions chronology 
is resumed: part V (the ecclesiastical issue still uppermost) goes to the 
* Attack on the Laudian Church’, with a not very adequate summary 
of Milton’s writings of 1641-2; parts VI and VII, returning to the con- 
stitutional issue, go to ‘ The Collapse of Government’ and ‘ The Controversy 
[of King and Parliament], 1642-4 ’. 

From this bald account of its contents one feature of the book will 
have emerged: it is no narrow treatment of political theory technically 
conceived. There is, as the writer wisely observes (p. 228), no clear 
line dividing political thought from thought as a whole. Accordingly, 
he is careful to maintain the connexion of his subject with the general 
thought of the period. He is equally careful to maintain its connexion 
with the history of events, which exercised their constant pressure on 
political thinking. This is a twofold strength: it guards against dis- 
tortion and it adds vitality to truth. So fully is the background sketched 
in, and so adequate, in many cases, are the summaries, that the book is 
certainly not less valuable as a general introduction to the first half of 
the seventeenth century in England than as a history of the subject with 
which it purports to be exclusively concerned. 

The general view which Mr. Allen takes of parties in the period, and 
of the theories which they espoused, seems to us eminently sane. He 
has freed himself from the whig view of history without adopting any 
other form of over-emphasis, whether neo-catholic or neo-Marxian ; 
and better than many who have written on the century he understands 
what Arnold once called ‘ the most natural and national of our institutions, 
the Church of England’. One may think that he tends somewhat too 
much to identify central Anglicanism with Laud (it is a common, and 
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sometimes a wilful error of friend and foe), and one must demur to his 
unqualified statement (p. 195) that it was the church as Laud conceived 
it that was restored in 1662; but he gives due weight to Chillingworth 
and Hales as the true successors of Hooker, the exponents of tolerance 
(not toleration) as well as comprehensiveness, and indeed he makes a good 
case for even Laud’s limited response to this ideal. The divines in general 
Mr. Allen rescues, most necessarily and on the whole conclusively, from 
the charge of a servile advocacy of absolutism, recognizing the strong 
incentive which they had to rely on and to exalt the royal supremacy, 
and at the same time the strong doctrinal motive to oppose mere Eras- 
tianism. 

His understanding of the puritan mind appears to us less complete 
than his understanding of the Anglican. The essence of puritanism he 
finds in a series of attributes: scripturism, anti-sacerdotalism, asceticism 
(obviously a misnomer for rigorism), which, we believe, are genuine though 
far from exhaustive ; but these in turn he reduces—with some misgiving 
—to a single basic fact, the puritan’s fear of hell. The misgiving is fully 
justified : the historian’s excursion into psychology strikes us as rather 
naive, and its result as an over-simplification bordering on the absurd. 
To recognize the inadequacy of the definition one has only to apply it to 
Cromwell. But perhaps we shall hear in the second volume that Cromwell 
was not a puritan. Already the over-simplification has led its inventor 
to declare that there were not more than two or three puritans in the long 
parliament, that puritans cared nothing for politics except as this bore on 
the religious issue (a very large exception, it is true), that Milton, for 
example, was no puritan, and that puritanism bears no relation to civic 
freedom, leading to no political creed but theocracy. We do not know 
how such a view can be maintained even in the light of documents pro- 
duced before or in 1644, in the light, for instance, of Hanserd Knollys’s 
Glimpse of Sion’s Glory (unmentioned), John Goodwin’s Anti-Cavalierism 
(declared to be exceptional), or Roger Williams’s The Bloody Tenent (un- 
mentioned). We cannot imagine how it can be maintained in the volume 
still to be published. For in the politics of the New Model there is over- 
whelming evidence of the shaping force of puritanism, which is seen to 
issue, directly or indirectly, in two theories of the state: the one theo- 
cratic and dictatorial, and thus opposed to democracy in the deepest 
sense, but the other so genuinely democratic as to have been realized— 
in so far as it has been or perhaps can be realized—only in the last hundred 
years. This is not the place to sketch the complex relations; but one 
hint we may offer. Broadly speaking, Anglicanism and puritanism have 
nourished (and it is well that they should have nourished) opposing senti- 
ments of political obligations and opposing views of history and of the 
sanctity of custom. The Anglican sentiment, which its enemies are 
prone to dismiss as a mere instinct for compromise, remains inarticulate 


1Mr. Allen’s suggestion (p. 336) that Milton never held the strict Calvinistic view 
of predestination is certainly worth considering (though there is no positive evidence 
of his Arminianism until the De Doctrina, about 1660). His description of Milton as 
a Socinian is on the other hand completely erroneous: Milton was a semi-Arian and 
definitely repudiated Socinianism. His assumption that the theology of Paradise 
Lost is orthodox and childish, and that Milton cannot have believed it, is, of course, 
quite untenable. And in nothing but his neo-Pelagianism is Milton at all like the 
Deists, to whom Mr. Allen compares him. 
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in the masses but rises to clear expression wherever the intellectual teach- 
ing of Hooker has been thoroughly assimilated. Its one pole is a feeling 
for order and established authority, issuing in a tendency not to 
question, but to obey. But its other pole is a feeling for reason and the 
rights of the human spirit ; and as a result it not only escapes the scrip- 
turism and other aberrations of the puritan mind but works for enlight- 
enment within the framework supplied by tradition and sanctioned by 
authority. It is, as Tulloch long ago said of Hales, ‘ conservative in 
feeling and liberal in opinion’. At its best, as Mr. Allen in some measure 
recognizes, it inculcates tolerance, leaving to the puritans the main cam- 
paign for that narrower and more specific and more external thing, tolera- 
tion. So much must be said to avoid misapprehension; but when it 
has been said, one can afford to emphasize the Anglican sentiment for 
order and authority as its central contribution to political thought: for 
the Anglican obedience is a primary dictate of conscience, or as he would 
perhaps prefer to phrase it, of duty. However formulated, whether as 
the dictate of duty or conscience or reason, the emphasis is social rather 
than purely individual. Now the safest and most truly historical defi- 
nition of the puritan temper will not seek to run it back to some single 
attribute or characteristic tenet, but will formulate and try to explain 
the departure from, or active opposition to, the Anglican norm, revealed 
by the different divisions of the loose puritan coalition. And one of the 
most fundamental points to be considered, because it underlies both 
the revolutionary effort for theocracy and the revolutionary effort for 
democracy, will be the puritan sentiment of political obligation. In a 
sense altogether different from the Anglican the puritan makes obedience 
(or rather perhaps resistance) a matter of conscience. Conscience (some- 
times also called duty or reason) is the ultimate court of appeal, and it is 
conceived finally in individualistic terms. Ireton puts his finger on the 
pulse of the problem when he speaks of ‘ conscience obliging above or 
against human and outward constitutions’. The emergence of conscience, 
thus defined, cannot but be a matter of first-rate importance in the history 
of political thinking. Add to this the puritan distrust of the traditional, 
originating in the church, but extending by analogy and ever more em- 
phatically to the state. Recall Milton’s categorical assertion that just 
as in church reform the appeal must not be to statute or precedent but 
simply to scripture, so in the reformation of the state the appeal can be 
only to the law of nature. These are some of the vistas which Mr. Allen’s 
determined depreciation of puritanism seems likely to close to his view. 
In citing Ireton and Milton we have trespassed upon the territory of 
volume ii. To that volume we look forward, certain that, however much 
we may disagree with parts of its argument, we shall find in it the virtues 
of its predecessor: wide learning in original sources, a liberal conception 
of its subject, and marked independence of judgement.” 
A. 8. P. WoopnHovuseE. 





1 If the vistas are in danger of opening, Mr. Allen has a summary way of dealing 
with such utterances as we have cited : the writers are quite exceptional or they cannot 
mean what they appear to say. 

2 In the interests of a second edition we note two or three errors in detail. The 
verses ascribed to Johnson (p. 23) are from Pope’s Hssay on Man. The author of the 
School of Abuse was Gosson, not Glosson (p. 278). Misprints: idolator (p. 296), show 
for shown (p. 353). 
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William Pitt, Earl of Chatham. By Brian Tunstatt. (London: Hodder 
and Stoughton, 1938.) 

England’s Subsidy Policy towards the Continent during the Seven Years’ 
War. By C. W. Expon. (Philadelphia, 1938.) 


Ir is about twenty-five years since a ‘ full-dress’ biography of Chatham 
appeared. Those we have already, by Dr. von Ruville and Professor 
Basil Williams, are so good that a new attempt must be very good indeed 
to justify itself; the author must offer us either original researches of 
great importance, or the digestion and incorporation of a good deal of 
recent criticism, or a radically new interpretation. 

It is in this last respect that Mr. Tunstall justifies himself best. I do 
not refer so much to his medical explanation of Chatham’s vagaries, for 
only a trained psychologist can profit much by attributing them to ‘ manic- 
depressive insanity ’, if that attribution is right. (It is, however, a gain 
that Chatham’s biographer should be willing to admit so frankly that 
Chatham was not only very tiresome but insane from time to time.) Mr. 
Tunstall’s merit is of another kind : he is the first of Chatham’s biographers 
to be really fair to Chatham’s rivals and to admit fully the limitations of 
his hero. To Newcastle he is even over-generous—an uncommon fault. 
His treatment of Bute is, in general, as reasonable as his treatment of 
Newcastle, though he does not give a very good account of Bute’s foreign 
policy in 1762, and his discussion of the ‘ proscriptions’ is founded on 
inaccurate whig legends and unjustified whig prejudices. He treats 
Chatham himself with a more discriminating enthusiasm than, for example, 
Mr. Basil Williams, for he is quite ready to admit that Chatham made a 
number of mistakes and a good deal of mischief. 

Mr. Tunstall’s account of Chatham’s strategy does not add so much 
as might have been expected of him. Compared with Corbett’s or Mr. Basil 
Williams’s account, it is somewhat lacking in precision, though it is also 
somewhat more free from enthusiasm. Mr. Tunstall relies too much on 
the formula of ‘ containing operations’ without inquiring very closely 
into what it comprehends. He hardly brings out the distinction—an 
important one for Pitt in the years 1742-4 and 1755-8—between a con- 
tinental policy, properly speaking, and a Hanover policy. (Mr. Eldon 
comes nearer to making this clear in his monograph.) Nor does he dis- 
tinguish clearly enough the successive phases of Pitt’s attitude to the 
German war in the years 1755-62. (Here again Mr. Eldon apprehends 
the essential points better.) He does not always judge quite rightly of 
the attitude of Pitt’s contemporaries to questions of strategy and foreign 
policy : for instance, he underestimates Henry Pelham’s interest in foreign 
affairs, and implies that Pelham only wanted to get rid of Carteret for 
reasons of domestic policy ; moreover, his omission of all reference to the 
relations between Frederick II and Peter III in 1762 makes somewhat 
strange reading of his description of Bute’s German policy. There are 
also a few incidental mistakes of fact in this part of his book : for instance, 
Vernon was certainly not forced by the French squadron to withdraw 
from Cartagena in 1741, because it had in fact sailed home before he 
went there ; the bill for manning the navy which Pitt opposed on 10 March 
1741 was not at all ‘ usual’, but a most revolutionary scheme of Wager’s 
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for setting up a national register of seamen. One or two other mistakes 
may be mentioned here: Wall was not Spanish minister in London in 
1755 (p. 146) ; Warburton was not both the son-in-law and the nephew- 
in-law of Ralph Allen (pp. 310, 326); and it is hard to see what Mr. 
Tunstall means by saying that ‘ Parliament had endowed the colonies 
with legislative bodies ’ (p. 348). 

Mr. Tunstall has exploited efficiently the same sources that his pre- 
decessors used; but he does not seem to have gone very much outside 
their range—perhaps he could not have done so. Other historians, except 
Professor Namier, have not provided him with much fresh material or 
criticism to incorporate into his work ; nor has he used all that they have 
provided. I had expected to find my own criticism of Chatham mentioned, 
if only to be refuted ; and Mr. Tunstall’s account of the general election 
of 1761 and ‘ proscriptions ’ of 1762 does not read as if he had taken Pro- 
fessor Namier very much to heart. For these reasons, among others, it is 
impossible to pronounce that Mr. Tunstall’s work supersedes the earlier 
biographies, though it is a welcome addition ; a reader who has only time 
for one biography of Chatham would still do well to prefer that written 
by Mr. Basil Williams. 

Mr. Eldon’s monograph, which covers part of the same ground, is 
more restricted in scope than its title shows, for it does not deal with the 
financial mechanism or economic effects of the subsidy policy, but only 
touches on its diplomatic side. Thus it treats of a subject on which 
Corbett and Waddington have both written something; but it fills out 
their account usefully in two ways. Mr. Eldon has a much more extensive 
acquaintance with the English pamphlet literature than either of those 
historians, and he makes good use (mostly on points of detail) of the recent 
researches of German historians. This enables him to add some account 
of the reactions of the smaller German courts, which found no place in 
Corbett and little in Waddington. In its main outlines he has no occasion 
to revise very radically the accepted view of the subject. It is a pity that 
his work is not very well arranged, for though he sees the essentials of the 
situation, he does not succeed in bringing them before the reader very well. 

RICHARD PaREs. 


Journal of the Commissioners for Trade and Plantations from January 
1776 to May 1782. (London: Stationery Office, 1938.) 


Tue board sat more regularly during the years 1776-82 than it had done 
before the outbreak of war, and it ceased to adjourn during the summer 
vacation. But few transactions of great importance find any record in 
its journals. The listing of the public acts received by the board is 
resumed, but the commissioners have occasion to complain to the governors 
in 1780 that ‘there has been an omission in the direct transmission of 
papers, accounts, and other occurrences’ (p. 305). Much of the time of 
the board was occupied with the consideration of petitions for licence 
to export military stores. Apart from the record of these petitions, 
there is scarcely any trace at all of the conduct of the American war. 
The most important business transacted related to African affairs, and 
there is some valuable information upon the slave trade in the minutes of 
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a committee appointed by the board to inquire into the administration 
of the West African trade (p. 73) which are printed on pages 126-46. The 
form of the commission was changed in November 1780, and the secretary 
of state, who had attended the meetings of the board since 1768, now 
ceased to do so (pp. 280, 305). On 2 May 1782, ‘ the Lords Commissioners 
for Trade and Plantations severally received an official letter from the 
Earl of Shelburne, one of his Majesty’s principal Secretaries of State, in- 
forming them that his Majesty had no further occasion for their services 
as Lords of Trade. By this notification the business of the Board of Trade 
was discontinued, altho’ it was not abolished ’till the Act of Parliament 
for that purpose passed on the 11th of July following’ (p. 472). The 
journal shows Gibbon to have been very regular in his attendance at the 
board. 

A few references to particular subjects have been missed in the index, 
and there are some entries which need correction. The entry ‘Sene- 
gambia, West Africa: negroes sold in’ is both erroneous and incomplete. 
The references should be under ‘Senegambia, West Africa: Acts in’ 
and ‘: negroes exported from’, and should run, 114, 123, 147-8, 157-8, 
198.2. Kaskaskias (p. 57), mis-spelt Keskeskias in the index, is not in 
West Florida. To the entries ‘ Adams, Benjamin, petitions of ’ and ‘ Agnew, 
John, petitions of ’ there is appended the note ‘ The phrase “ petition of ” 
is used to denote applications by merchants for licence to export arms ; 
private petitions are indorsed as “ memorials of ” to make a distinction ’. 
But unhappily the matter indicated under ‘ Agnew, John’ is not a licence 
to export arms but a grant of mines, and the intended distinction has not 
been made. 

The volume contains, in addition to the usual table of dates of appoint- 
ment of commissions and list of governors during the period under review, 
an alphabetical list of commissioners and a chronological list of presidents 
of the board, 1714-82. The issue of this volume completes the separate 
publication of the journals begun in 1920, H. Hate Bextor. 






The Letters of King George IV, 1812-1830. Published by authority of 
his late Majesty King George V. Edited by A. Asprnatt, M.A., 
Ph.D., with an Introduction by Professor C. K. Wessrer, M.A., 
Litt.D., F.B.A. (3 vols. Cambridge: University Press, 1938.) 


Dr. AsPINALL has carefully selected and edited some sixteen hundred 
documents connected with George IV out of the collection of ten times 
that number which, after many vicissitudes, has come to rest at Windsor 
during the past hundred years. The frequent and serious gaps in the 
Windsor papers he has filled, as far as possible, with references to docu- 
ments already printed, and with extracts from some of the principal 


1 Cotton, 408 ; indigo (Antigua), 367 ; land grants (West Florida), 262 ; linen, 408 ; 
mines (Newfoundland), 171-2; paper money (Bermuda), 388-9, (Nova Scotia), 18; 
quit rents (St. John’s), 104; silk, 408 ; slave trade (Mosquito Shore), 31, (Senegambia), 
129-46 ; Society for the Propagation of the Gospel, 457, 460-1; sugar (Antigua), 367 ; 
Bristol, 111 ; Manchester, 91. 

? Also s.v. ‘ Ames, Messrs.’ for ‘ 360’ read ‘460’; s.v. ‘ Gordon, Dr. William’, for 
* 348-9’ read ‘ 248-9,’ 
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manuscript collections in private possession and in the British Museum. 
The footnotes which appear on almost every page bear witness to his wide 
and intimate knowledge of the period and to the skill with which he has 
handled the unwieldy material. Even so, many gaps remain. In some 
years there are no letters for months at a time. Some topics, notably 
the social history of the period, pass almost unnoticed. But these dis- 
appointments are not the fault of the editor. Though less important 
than, for instance, Queen Victoria’s letters, this collection provides 
material for some fresh studies and for footnotes in many others. Dr. 
Webster has contributed an illuminating introduction which provides 
a thorough analysis of the letters and an estimate of their value. 

The letters and memoranda written by George IV himself form about 
one-tenth of this collection ; the first volume contains barely a score but 
they become increasingly numerous in the later years. Ill-health fre- 
quently prevented him from writing, and much of what he did write has 
been lost ; but he was never a good correspondent, as the duke of Cumber- 
land had reason to complain (no. 440). Most of his correspondence 
was conducted by three private secretaries in succession, McMahon, 
Bloomfield, and Knighton. The first two bore the official title of private 
secretary, and their position was generally regarded as unconstitutional. 
In 1822 the king, anxious for personal reasons to dismiss Bloomfield, 
agreed to the abolition of the post, but Knighton, though officially no 
more than secretary and keeper of his royal highness’s privy seal and 
council seal after 1817 and keeper of the king’s privy purse after 1822, 
was in effect private secretary as well, and as manager of the king’s 
private affairs and confidant, exercised a remarkable degree of influence 
over his master. ‘ These [considerations on a change of government] 
also’, wrote the king to Knighton in 1820, ‘I submit for thy dear con- 
sideration, but will do whatever you desire’ (no. 880). Towards the 
end of his reign he was even more dependent upon his friend, for personal 
as well as political reasons, as no. 1450 for instance shows. Since Lord 
Liverpool would not hear of Knighton’s admittance to the privy council, 
the confidential friend and secretary had to rest content with the sub- 
stance though not the appearance of power. His influence can be seen 
at work in the reconciliation of the king with Canning between 1822 and 
1827. A comparison of no. 1044 with no. 1400 most clearly shows the 
revolution which occurred in the king’s personal opinion. 

Among the many subjects with which the Letters are concerned, the 
king and the royal family stand out most prominently. The accepted 
version of George himself is not materially altered by anything revealed 
here. In politics he was generally an illiberal tory, though prepared to 
flirt with the whigs, as in 1820, when his tory ministry could not or would 
not do as he wished ; open to persuasion, or at least resigned to concession, 
when tactfully handled; but too self-indulgent to be a hard worker, 
ignorant of parliamentary forms, and in later years too dependent upon 
Knighton to be altogether consistent. That he was not always master 
of events and did not always live up to the position envisaged in Eldon’s 
very interesting minute respecting the coronation oath, in which the 
high tory conception of the prerogative is put forward at the expense of 
the principle of ministerial responsibility (no. 1209), was due partly to 
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these weaknesses of character and partly to the attitude of politicians on 
both sides. Most of his chief ministers could be firm as well as compliant. 
Personally, he was often more generous to old friends and relations than 
he could afford to be, though towards his wife he consistently hardened 
his heart ; alternately neglectful of, and solicitous for, the welfare of his 
only child ; a prodigal patron of the arts, as, for instance, the full details 
of Sir Thomas Lawrence’s commissions show (nos. 1591-3); angry and 
embarrassed at finding that the indiscretions of youth come home like 
chickens to roost—‘that infernal Jezebel Lady Jersey, & all her 
Jacobin{ic]al set of connexions’, ‘ Harriet Wilson in particular, as well 
as others of her hellish gang’, the creditors and the recipients of promises 
lightly given a generation before were to worry him almost until the end. 
The members of the family of which he was head worried him hardly 
less than his own past; between them they repeated his own history. 
The duke of York was rescued from debt only by George’s generosity, 
and the duke of Clarence alarmed his relations by proposing to marry a 
succession of wealthy commoners before he effectively disorganized the 
admiralty. The duke of Cumberland was a devoted brother as well as 
an assiduous and racy letter writer ; but his ‘ dirty tricks and his freedom 
of speech’, to use the queen of Wurtemberg’s phrase, rendered him a 
nuisance at home and abroad. By 1829 his high toryism was more em- 
barrassing to the government than ever the duke of Sussex’s whiggism 
had been. (His repudiation of any connexion with the Lady Graves 
scandal in 1830, given in the appendix, is too circumstantial to carry much 
greater conviction than Lady Hamilton’s defence of her character against 
similarly damaging charges (no. 244), with which it may be compared.) 
Queen Charlotte and her unmarried daughters lived in seclusion at Windsor, 
where they looked after the royal lunatic and young Princess Charlotte. 
Yet Charlotte, with malignant encouragement from her mother, was 
compromised by Captain Hesse, and saved from disaster only by her 
common sense and the belated awakening of a sense of duty in her father. 
Her story is fully told and makes pathetic reading. The new evidence 
here produced against her mother displays Caroline in the worst possible 
light, ‘ unfit for decent human relations’, says Dr. Webster. ‘She was, 
indeed, not so much immoral as incapable of understanding in what morality 
consists ’ (pp. lxx-lxxi). 

A good deal of light is thrown upon the state of the constitution during 
this period. George, who exercised greater power than any of his suc- 
cessors, could effectively threaten governments with dismissal and did 
so more than once ; but on the whole he appears more prominently as a 
cabinet-maker than a cabinet-breaker. How little the doctrine of col- 
lective cabinet responsibility was as yet accepted is seen in his cross- 
questioning of every individual member of the cabinet in 1812 as to his 
reasons for deciding against further negotiations to include Wellesley 
and Canning in the government (nos. 83-93). Borough-mongering is 
frequently in evidence, though the importunity of the earl of Carhampton 
could be met with the statement, ‘ His Royal Highness . . . has not the 
power by the Constitution to secure to anyone a seat in the House of 
Commons’ (nos. 304, 489-90, &c.). Patronage, including even student- 
ships at Christ Church (no. 1147), was still very largely controlled from 
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the throne. Liverpool kept as close a hold as possible on its disposal ; 
he was especially scrupulous in the matter of preferment and stood out 
firmly, for instance, against the king’s desire to promote the Rev. C. R. 
Sumner from a curacy to a canonry at Windsor: ‘I could not have ven- 
tured to recommend any individual so circumstanced . . . not even if 
he had been a near relation of my own’ (no. 910). But with the king’s 
backing Sumner became bishop of Winchester before he was forty. 
There are some interesting items dealing with the state of the press. 
Fox’s libel act having robbed prosecution of its worst terrors, the anti- 
jacobins were driven to rely largely upon the newspaper stamp duty. 
The effective application of this, together with the establishment of a 
government press, was recommended by one able but unknown writer 
about 1818 (no. 1595). In 1812 Lewis Goldsmith had proposed to the 
duke of Cumberland that a propaganda bureau, separate from the govern- 
ment offices, should be established to combat the French control of the 
continental press (no. 152). Actually these Letters show that the author- 
ities had their own discreet methods of influencing at least a section of 
the press, and Carlton House had its own newspaper (nos. 114, 152). In 
these circumstances the statement in a contemporary memorial (no. 148) 
that ‘there is no such thing as a Ministerial paper in Great Britain’ 
is rather misleading, but this memorial contains a very interesting and 
informative survey of the whole subject. Dr. Webster attributes the 
authorship to Goldsmith (p. lxxix), but Dr. Aspinall has since identified 
the writer as J. Gillon (B.M. Add. MS. 38250 (Liverpool Papers), fo. 87). 

For the most part little of importance is here added to what is already 
known of the chief statesmen of the period. Liverpool emerges as an 
efficient and conscientious premier, and there are some new details con- 
cerning Wellington. The information on Canning is more important. 
Although the exact nature of Liverpool’s first offer to him to join the 
government in 1822 still remains undiscovered, the importance of 
Wellington’s advice to the king that he should be invited to join is now 
confirmed. In accepting this advice, the king, who believed that Canning 
had committed adultery with Queen Caroline, stated that he was making 
‘the greatest personal sacrifice that a Sovereign ever made to a subject, 
or indeed . . . that man ever made to man’ (nos. 1042-4). There is 
more to be seen of Canning’s work at the foreign office than of Castle- 
reagh’s ; and a series of reports of interviews with Charles X, Villéle and 
others in Paris, written by Canning in 1826, are especially important 
(nos. 1253 ff.). Wellesley appears much in connexion with Ireland, which 
is a subject constantly discussed throughout this correspondence, and 
there is an interesting sketch of his administration there (no. 1407). The 
only other part of the empire to secure much attention is India. Moira 
writes several engaging reports of his activities after the prince regent 
had secured the governor-generalship of Bengal for him, and there are a 
few glimpses of the relations between the government and the East India 
Company. But the subject of greatest general interest in these volumes 
is undoubtedly the intimate picture of regency society which they contain 
and which must rank them as equals of Creevy and Greville. 

E. G. CoLiiev. 
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The Zollverein. By W. 0. HenpErson. (Cambridge: University Press, 
1939.) 


ENGLIsH students are in Mr. Henderson’s debt for giving them the first 
complete documented account of the German Zollverein in their own 
language. In preparing his detailed account, Mr. Henderson has relied 
mainly on the vast German literature on the subject, which he has digested 
and presented in convenient form for the assimilation of his readers. But 
his is no mere work of vulgarization. He has carried out independent 
research in the archives of London and Vienna, and he has disinterred 
some facts which have escaped the vigilance of German investigators. 
Moreover, he has told his story against the background of modern German 
economic development, which gives it greater vividness and significance. 

The different stages in the life of the Zollverein are here clearly and 
concisely described—the initiative taken by Prussia, the fusion of the 
northern and southern unions, the contest with the middle Steuerverein, 
the two crises of 1848-53 and 1860-5, when Austria’s attempts to achieve 
membership were foiled, the ultimate absorption of the Zollverein in the 
customs union of the German Empire. Throughout the drama, the actors 
were obscure and unpicturesque personalities—second-rate ministers and 
humble bureaucrats for the most part—but their work exceeded in impor- 
tance that of many showier historical figures. The achievements of the 
bureaucrats deserve special commemoration. ‘The Zollverein’, says 
Mr. Henderson, ‘is the contribution of the Prussian civil service to the 
founding of the German empire.’ 

Mr. Henderson’s researches in the Public Record Office have enabled 
him to throw some light on the attitude of the British government to the 
Zollverein, which was in general one of suspicion and dislike. In view of 
recent events, it is interesting to read that List tried to persuade Palmerston 
of the value of an Anglo-German alliance against a hostile Franco-Italian 
combination, and that Palmerston described List’s political views as ‘ just 
and well founded : his commercial doctrines do not appear to be exactly 
correct ’. 

A subject like the Zollverein offers a strong temptation to preach a 
sermon on the materialist conception of history. How much did this purely 
economic movement contribute to the political union of Germany ? Were 
political or economic factors decisive in the creation of the German empire ? 
It is to Mr. Henderson’s credit that he resists the temptation to magnify 
the importance of the Zollverein. Even its economic importance he is 
inclined to minimize. ‘The construction of railways’, he says in one 
passage, ‘ the enterprise of capitalists, the activity of the great industrialists 
were probably as important as the customs union in promoting economic 
welfare.’ And in regard to its influence on the political unity movement, 
he warns us that while the significance of the Zollverein must receive proper 
attention, it must not be ‘ at the expense of other factors of equal im- 
portance’. There is a great deal in the history of the Zollverein to justify 
this moderate opinion and to refute the view that the achievement of 
German unity was the unaided work of economic forces. Time and 
again, political factors proved stronger than economic. The natural 
tendency of the Zollverein was to expand till it embraced all the German- 
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speaking peoples. The political ambition of Prussia kept Austria out. 
The economic ties which bound together the northern and the southern 
states of Germany after 1834 ought to have made them political allies. 
The war of 1866 saw them arrayed in arms against each other. When in 
1870 the former enemies fought side by side on the battle-fields of France, 
it was no material factor that cemented the union but dread of the designs 
of the French Emperor on German territory. There is plenty of ammuni- 
tion here for the opponents of the economic interpretation of history. 

One of Mr. Henderson’s judgements seems a little superfluous. In his 
concluding paragraph he tells us that ‘ the history of the Zollverein gives 
little support to the argument that an approximate equality of economic 
development and similarity of economic interests in the various regions 
‘forming a customs union are essential if such a union is to be a success ’. 
This is perfectly true; but who puts forward seriously an argument of 
this kind? Regions of similar economic development are generally com- 
peting regions, and the least likely to live easily together in a customs 
union. The tariff unity of the British empire would have been achieved 
long ago but for the ambition of the dominions to be industrialized states 
like the mother-country. In economics as in matrimony, the most success- 
ful unions are those of unlike characters. 

This is the latest of the Cambridge Studies in Economic History and it 
is worthy of its predecessors. It puts the results of German scholarship 
at the disposal of English readers, and it fills an important gap in English 
economic literature. Students of the modern history of Germany will 
find it indispensable. A. BirnIE. 


Guide to the Reports of the Royal Commission on Historical Manuscripts, 
1870-1911. Part II. Index of Persons. Edited by Francis 
BicxtEy. Second Section: Lever—Z. (London: H.M. Stationery 
Office, 1938.) 


In reviewing this volume we must recall attention to the criticisms con- 
tained in our review of the earlier volume. Those criticisms have 
obviously been taken into account in the provision at the end of this new 
volume of a long list of Addenda et Corrigenda, together with ‘Some 
Explanatory Notes’; but unfortunately the explanatory notes, through 
their understatement of the facts, are hardly likely to put the users of 
the Guide sufficiently on their guard against its shortcomings, and con- 
sequently we feel compelled to resume the disagreeable task of making 
those shortcomings clear. 

In his explanatory notes the editor refers to omissions, and says that 
‘a certain number of entries of minor importance’ appearing in the 
separate indexes of the Reports have not been included in this Guide. 
Now in our review of the ‘ First Section: A—Lever’, we pointed out 
that, taking only one letter of the alphabet and only one of the many 
indexes included in the Guide, there were forty personal names omitted. 
As a sample test of this second volume we took the personal names under 
the letter L in the index to Rutland MSS. I and II. We found that over 


1 Ante, lii. 723-4. 
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forty were omitted from the Guide. As there are well over a hundred 
indexes to be reckoned, it is an obvious conclusion that the omissions 
must run to many thousands. And yet the editor describes them as 
‘a certain number’. A telling example of the deplorable shortcomings 
of the work can be seen by looking at the name ‘ Walshe’ in the index 
to Egmont MSS. I. The entries occupy half a column, but there is not 
a single reference to this report in the Guide’s entries under ‘ Walsh’ 
or under the variants of that name. 

The editor describes the omissions as ‘of minor importance’. Even 
assuming that in the main the personal names entirely omitted from 
the Guide are ‘ of minor importance ’, there are, as we pointed out in our 
previous review, omissions even under names which appear in the Guide. 
The few examples that we cited have now been included in the list of 
Addenda et Corrigenda. But they were examples only—symptoms of a 
chronic inaccuracy; and that the inaccuracy persists in the present 
volume may be seen by a few examples chosen at random. The entry 
under Sir Walter Mildmay omits Cecil MSS. IV, VI, X, 11th R. VII, 
Kenyon MSS., Buccleuch MSS. I, Bath MSS. II, Ancaster MSS. ; that 
under Sir Amias Paulet omits 7th R., Cecil MSS. XI, Kenyon MSS. ; 
that under Sir Francis Walsingham omits Townshend MSS., Ormonde 
MSS. N.S. I.; that under Peter Wentworth omits 12th R. IX, and 
(excusably) places 8th R. I under ‘various’; that under Philip II of 
Spain omits Cecil MSS. IV, VII; that under Martin Luther omits 
Rutland MSS. II. It must be emphasized that these are not exhaustive, 
but casually chosen, examples: it would not surprise us if the majority 
of entries were found to be incomplete. And yet the editor says, ‘ It 
may, it is hoped, be assumed that no entry of real historical value has 
been omitted’. A similar confidence, which we are also unable to share, 
is to be found in his comment upon the sub-heading ‘ various’, which, 
as we pointed out previously, destroys the identity of innumerable persons : 
*‘ Any individual’, says the editor, ‘ who is of importance either on his 
own account or in virtue of the material about him contained in the re- 
ports is also given a separate entry ’. 

The caution which we ourselves would feel compelled to give to students 
about this Guide, may be expressed as follows: ‘If the name you are 
seeking happens to be entered in the Guide, you cannot be certain, however 
important the name, that all the references, even the important ones, 
are to be found in the Guide. You must still search all the indexes of the 
separate reports. If the name you seek is not in the Guide, you must 
still, and with even greater hope of reward, search all the separate indexes.’ 
In so far as the chief purpose of the Guide may have been to save its users 
from the time-wasting labour of a fruitless search in many indexes, one 
can only say that it has failed to fulfil its purpose. J. E. NEALE. 
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Short LVotices 


Dr. C. Minaxsui’s Administration and Social Life under the Pallavas 
(Madras University Historical Series, no. 13) is a book of distinct merit 
and utility, testifying to a considerable amount of original research not 
only in libraries but also by inspection of ancient buildings, monuments, 
and sites propriis oculis ; and that the writer is a lady is a good omen for 
the future of the school of Indian historical studies now flourishing in 
the University of Madras. The work is in three parts. The first is intro- 
ductory, dealing in two chapters with the duration of Pallava rule in 
Conjevaram (viz. from circa 200 to the end of the ninth century a.D.), 
the origins of the family, for which evidence definitively points towards 
the north, and its relations with other dynasties. Then comes part ii, 
which treats in eight chapters of administration (royalty and its emblems 
and symbols, ministers and other officers of government, land-survey, 
hereditary servants of the Crown, army, and navy), revenue and taxation, 
weights and measures, water-supply and irrigation, famines (where Dr. 
Minakshi accepts the improbable view that paficavaram denotes pro- 
vision against famine), provincial and local government, and economic 
life in the village. Here Dr. Minakshi generally shows good judgement, 
though some of her sections are rather sketchy: in particular her de- 
scription of life in the village and municipality is slightly inadequate, 
and a more complete picture might have been produced by judicious use 
of sidelights from non-Pallava sources. Part iii opens with a chapter 
(no. xi) on ‘ Society’, which deals in a somewhat miscellaneous fashion 
with the four castes of orthodox Hinduism, chiefly Brahmans (nothing 
is said of the native Dravidian divisions), women (chiefly queens known 
from historical records), memorials for the dead, charitable endowments, 
portrait-statues, and monuments. Chapter xii gives some valuable 
information on religion and religious institutions under the Pallavas, 
persecutions, management of temples, and human sacrifice, which may 
cause some perturbation to uncritical admirers of Indian religion. The 
remaining chapters have for themes the following: (xii) Hindu educa- 
‘ tional institutions ; (xiv-xv) Buddhist and Jain seats of learning ; (xvi- 
xvii) music ; (xvili) dancing (mainly the classic poses and gestures illus- 
trated in Pallava sculpture and painting); (xix) painting as it survives 
at Mamallapuram, Mamandur, Armamalai, Sittannavasal (where the 
scanty remains show a loveliness rivalling that of Ajanta), Conjevaram, 
&e.; and (xx) literature, a slightly disappointing section, as it is mainly 
taken up with discussion of the date of the apostle-poet Sundaramirtti 
and some leading events in the career of his contemporary the Pallava 
king Nandivarman III. Ten photographic plates illustrate the archi- 
tecture, sculpture, and fresco painting of the period fairly well. While 
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the work on the whole is really able and scholarly, it has a few 
minor defects. The long vowels in the masculine names ‘ Ganga’ and 
‘Candraprabha’ are inexcusable. Brahmaddya is used for the normal 
term brahmadéya ; and there are some misprints, such as ‘ deifies’ for 
‘defies’ (p. 169) and ‘little’ for ‘title’ (p. 303), with a few slips in 
English idiom, such as ‘ endowed to the God’ (p. 136). The punctuation, 
too, is not quite satisfactory : Dr. Minakshi is rather too sparing of commas, 
uses capitals sometimes too freely, confuses the dash with the hyphen, 
and occasionally employs*dashes for commas. May we venture to recom- 
mend to her, and to all other young Indian writers, a careful study of 
the late Mr. Horace Hart’s Rules for Compositors ? C. 


The post of honour in the seventh volume of the Gesammelte Aufsdtze 
(der Gérresgesellschaft) zur Kulturgeschichte Spaniens (Miinster: Aschen- 
dorff, 1938) is given to Dr. Higinio Anglés’s summary of the literature 
and present state of knowledge about Toledan music from the sixth 
century to the eleventh. He calls attention to the unification of the 
liturgy by the Fourth Council of Toledo (633), the removal of ‘ cantus 
pessimis usibus vitiatos ’, and the establishment of one ‘ ordo psallendi’ 
which implies the existence of a musical notation. There would be secular 
music at the court of the Visiogothic kings, and incidental references 
mention ‘ amatoria turpia ’, dances, mimes, new year ditties, threnodies 
by women called ‘ praefixae ’, epithalamia, and fables. Byzantium and 
Visigothic heroic songs doubtless exerted their influence. Five manu- 
scripts have neumes which may be referred to the Visigothic era, but 
they at present defy transcription. From the eighth century onwards 
there was no break in the Christian musical culture of Toledo. The 
Arabian masters of Cérdoba had their music, refined by the famous 
Ziryab. Dr. Anglés denies that there are any traces of their methods in 
the Toledan Mozarabic manuscripts with neumes, seven in number. We 
have no Hispano-Arabic melody. The Mozarabic codices cannot be 
transcribed, since the introduction of the diastematic system of notation 
coincided with the Roman reform of the Spanish liturgy, and so the old 
Mozarabic rite was swept aside before there existed means to measure 
the intervals. A few discoveries have been made, as to the way of indicat- 
ing the pressus and the semitone. It is also possible to aver that the 
Spanish style of liturgy was dramatic and popular. Though we cannot 
hear any of this music, the attention of musical historians is drawn to the 
antiquity and evident importance of the Toledan tradition. Dr. H. Fincke 
writes on the importance of the Barcelonese archives for the history of 
culture between 1250 and 1450. Dr. L. Pfandl recounts the events of 
Philip II’s trip to England, ending in petty squabbles and disillusionment. 
Dr. J. Vincke’s article on the Camara Apostolica under Pedro IV de- 
scribes the organization of this office in the early days of the great 
schism, its income and expenditure, and the way in which it was 
made to serve the king’s political schemes. Studies of a literary order 
concern the Summula Pauperum of Adam von Aldersbach, Montserrat 
as known in Germany, and the Andancas e Viajes of Pero Tafur. As 
for Tafur, Dr. J. Vives clears up some points as to his birth and marriage, 
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fixes the date of the book as 1454, and the date of departure as 1436 (not 
1435). He defends his author’s substantial accuracy against those who 
have compared unfavourably his account of Nicold de’Conti’s travels 
with that issued by Poggio; Poggio was better informed than Tafur on 
such subjects as universal geography, but indifferent to the personal 
aspect of Conti’s adventure and careless of such detail. The writer prints 
Tafur’s description of Rome, with a commentary. Dr. H. Hatzfeld 
compares the two typical female mystics, St. Teresa and Marie de |’In- 
carnation, taking into account the differences of their national temper 
and personal formation. Dr. M. Batllori reproduces letters which show 
that P. Estéban de Arteaga’s notions of philosophy and aesthetics were 
based on Piattoli, Locke, Puffendorf, Malebranche, and Descartes, along 
with some philosophers of the Glasgow school. His Investigaciones 
filoséficas sobre la belleza ideal (1789), praised above Burke by Menéndez 
y Pelayo, are the work of an empirical sensist, who ‘ feels in his soul the 
rhythm of new impulses, without succeeding in penetrating their vital 
essence ’. W. J. E. 


With the discovery of fresh documents among the Genizah materials 
at Cambridge, and the issue in 1932 of Kokovtsov’s critical edition of the 
relevant documents, the old controversy over the authenticity of the 
Khazar correspondence of the Spanish Rabbi Hasdai is brought at last 
within sight of settlement. Two main points are dealt with in Herr 
Maximilian Landau’s new brochure Beitrdége zum Chazarenproblem 
(Breslau: Miinz, 1938). A stylistic analysis of Hasdai’s original letter 
shows peculiarities of phrasing found in other fragments of the work of 
his secretary, Menahem ben Saruk, as well as the influence of Eldad 
Hadani on its material contents. These arguments in favour of its 
general authenticity are strengthened, in Herr Landau’s view, by the very 
feature which has roused suspicion, namely, its Messianic fervour, since 
the stimulus given to Messianic aspirations in the tenth century by the 
existence of a Jewish kingdom in the East is precisely the reason for the 
existence of the letter. In the second place, he defends against Kokovtsov’s 
criticisms the authenticity of the Genizah letter said to have been addressed 
by a Khazar Jew to Hasdai from Constantinople. Admitting its depend- 
ence on the Sefer Yosippon, he proves conclusively that that work belongs 
at latest to the first half of the tenth century ;. as regards the difficulties 
raised by its historical statements, he adopts and expands the view already 
put forward by others that they are explicable if taken to refer to Igor’s 
raid on the Bosphorus in 941. For both letters Herr Landau has un- 
doubtedly made out a strong case on the literary side. Some of the 
subsidiary arguments advanced in the course of his discussion are more 
open to question, as when he identifies the addressee of the second of 
Hasdai’s fragmentary letters with Agathe, the daughter of Constantine 
Porphyrogenitus. These, however, are not material to the issue. It 
remains to be seen whether the historical combinations put forward in the 
second half of the study are acceptable by Byzantinists and historians at 
large ; if so, this matter at least may be regarded as definitively established. 

H. A. R. G. 
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Dr. O. 8. Anderson’s monograph, The English Hundred-Names: The 
South-Western Counties (Lund: Glerup; Leipzig: Harrassowitz, 1939), 
is the second part of a work of which the first instalment, dealing with 
northern, eastern, and central England, appeared in 1934. It is written 
from the philological standpoint, and the interpretation of the names is, 
naturally, its main purpose. Dr. Anderson has searched in manuscript 
as well as printed sources for early spellings of these names, and it is un- 
likely that many of his explanations will be affected by the discovery of 
new material. He has greatly increased the value of his work to the 
historian by the labour which he has spent on the identification of the 
sites where meetings of hundred-courts were held. He has explored the 
voluminous topographical literature in which appropriate references may 
be expected to occur, and has rounded off his work by visiting a large 
number of these sites and noting any significant features in their position. 
His investigation is to be completed by a final section on the hundred- 
names of south-eastern England, and when this has appeared, historians 
will be able to turn to the problem of hundredal origins in the assurance 
that the philological and topographical facts which bear on the inquiry 
have at last been ascertained. F. M. 8. 


Mr. F. Ashe Lincoln’s monograph on The Starra, their Effect on Early 
English Law and Administration (Oxford : University Press, 1939), which 
contains a convenient sketch of the legal and social position of Jews in 
England before the expulsion, is based mainly on printed materials, 


verified, however, by examination of the originals. It suggests that we 
owe to the Exchequer of the Jews, not only the writ of elegit and the 
‘foot ’ of the Fine (as had been previously remarked) but also the separate 
examination of married women; and it points out a Jewish parallel for 
the doctrine Cujus est solum etc., the origin of which had not hitherto been 
found. In the bibliography Bolland unhappily appears as ‘ Bollard ’. 

C. J. 


In the first instalment, Die Besiedlung des nordéstlich Ostpreussens 
bis zum Beginn des 17 Jahrhunderts, Teil 1 (Deutschland und der Osten, 7, 
Leipzig: Hirzel, 1937), of what is to be a three-volume work, Professor 
Hans Mortensen and Dr. Gertrud Mortensen have successfully established 
the limits reached at the end of the fourteenth century by Prussian and 
German settlement on the west of the great wilderness, the waste which 
separated the Prussian lands of the Teutonic Order from Lithuania. 
The unprinted records of the Order, now in the Staatsarchiv at Kénigs- 
berg, have enabled them to construct a map showing free and peasant 
holdings, both Prussian and German, extending to the east of the Deime 
and the Omet and up the valley of the Pregel past Georgenburg and 
Insterburg. The evidence for their conclusions about the date, size, and 
nature of the individual settlements is collected in an Ortsverzeichnis of 
some fifty pages, which will be of great value to local historians. Of more 
general interest is the light thrown by these researches on the wider prob- 
lems of the history of German colonization in eastern Europe. It is clearly 
shown that there can be no question in this area of an extermination of 
the native Prussians by the German settlers, or even of a disturbance of 
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the Prussians from their cultivated lands; at the end of the fourteenth 
century in the districts bordering on the wilderness the Prussians out- 
numbered the Germans by two to one, and the new German villages were 
founded, not on the site of former native settlements, but in the spaces 
which lay vacant between the islands of Prussian cultivation. The joint 
authors are able also to bring very strong reasons for supposing that the 
deutschrechtlich. village in the eastern parts of the Order’s territory was 
inhabited almost exclusively by Germans, against the contention of 
Polish historians that large numbers of Prussians entered the German 
settlements and came to live under German law. As to the technique 
of colonization, the Mortensens reaffirm, against the doubts raised by 
Jegorov, the importance of the locator, the anonymous small man of 
enterprise who organized the settlement of a new village in return for 
the grant there of a free holding and an official position. But they stress 
the fact that the locator had often to be helped very considerably by the 
Teutonic Order, and they bring the occurrence of two great waves of 
German settlement on the borders of the wilderness in the second third 
of the fourteenth century and at the very beginning of the fifteenth into 
connexion with periods of peace and prosperity in the Order’s history, 
when it was able to give the locatores the financial backing necessary for 
successful colonization. After the defeat of the Order by the Poles at 
Tannenberg in 1410 there was no further advance of settlement on the 
west of the wilderness; in the fifteenth century, indeed, with the 
catastrophic decline in the numbers of the Prussian peasantry, and the 
beginnings of Gutsherrschaft, the area of cultivation once more receded 
before the waste. Dr. Mortensen and his wife have produced a work 
valuable no less in soberness of statement than in thoroughness of research. 


H. 8. O. 


The hundredth volume of the ‘ New Series’ of the Chetham Society, 
Chetham Miscellanies, New Series, vol. vii (Manchester, 1939), begins 
appropriately with a survey by Professor Tait of the history of the Society 
from its foundation in January 1843 to the present day: a record of 
achievement which will bear comparison with those of the older Surtees 
and Camden Societies. Dr. Tait rightly insists, while acknowledging the 
benefit which his society and the University of Manchester have gained 
by co-operation, on the merits of those amateur historians to whom we 
owe so much the largest part of our local history. It is to be hoped that 
the Chetham Society may maintain a succession of them side by side with 
its academic members. (A pardonable slip may be corrected: the first 
volume of the Furness Coucher was, and still is, in the Public Record 
Office.) The main portion of the volume is taken up with the record of 
an action (A.D. 1369-70) before one of the papal auditors, between the 
abbot and convent of Cockersand, impropriators of Mitton rectory, and 
one Thomas Sotheron, a ‘ Papal provisor’, who vainly attempted to set 
aside the appropriation. This was found among the Collectoriae in the 
Vatican Archives and is edited by the Rev. Joseph McNulty. The 
interesting part of this is the procedure involved, which is clearly shown 
by an English analysis of the documents. The Latin text, however, would 
have been the better for a little correction, as the scribe who copied the 
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process seems to have been rather careless, and the printed text is not 
always intelligible without emendation. The last document in the volume 
is the foundation charter of Runcorn priory, given about a.p. 1115 by 
William, son of Néel, constable of Chester. This was unknown to Dugdale, 
but was preserved in a transcript among the Townely MSS. in the Chetham 
Library, from which it has been edited by Dr. Tait with his usual care. It 
is a valuable contribution to the early history of Cheshire, which, as Dr. 
Tait remarks in his account of the Society, has hitherto received less than 
its share of attention. C. J. 


Eight years ago Roberto Ridolfi drew attention to the valuable material 
relating to Francesco Guicciardini, the historian, contained in the un- 
published archives of the Guicciardini family. In his Genesi della Storia 
d'Italia Guicciardiniana (Florence: Olschki, 1939) he gives proof of the 
light which these documents throw upon the origin and methods of com- 
position of Guicciardini’s most important work—the Storia d'Italia. 
He is able to show that the opening words of the Storia d’Italia, in which 
the author speaks of his determination to write a history of Italy ‘ from 
the time that the forces of the French, called in by our own princes, began 
to disturb her’, do not represent his original intention. Guicciardini 
began his first draft not with Charles VIII’s invasion of Italy but with 
the events which followed the battle of Pavia, culminating in the League 
of Cognac, and Guicciardini’s own appointment as Lieutenant-General 
of the papal forces. His idea was to write a history of the years when he 
himself played a leading part in affairs, and Books I-II of the work, as 
he first conceived it, became Books XVI-XVII of the completed Storia 
d'Italia. There are three manuscript versions of the history in this early 
form ; two are in Guicciardini’s own hand, and another is written by a 
secretary with corrections by the author. The whole of the first version, 
and an extract from the second, are printed as appendixes to the volume 
under review. They differ considerably both from each other and from 
the Storia d'Italia as we know it to-day. Taken together they form an 
impressive testimony to Guicciardini’s immense industry, and to the 
meticulous care with which he worked. Ridolfi’s researches in the 
Guicciardini archives have enabled him to determine more or less exactly 
when the Storia d'Italia was written. Varchi’s view that a large part was 
written in 1528-9 can no longer be accepted. In those years, Guicciardini 
was occupied with a history of Florence, of which the manuscript is pre- 
served, but which has not hitherto been printed. Moreover, an allusion 
in the first draft of the Storia d’Italia to Clement VII as already dead 
shows that it could not have been begun until after 1534. From that time, 
until his death in 1540, Guicciardini devoted all his leisure to his great 
task. The work was continued through his last illness, and the signs of 
hurry visible in the later pages of the manuscript bear witness to his 
determination not to leave it unfinished. C. M. A. 


The enterprise of the corporation of Edinburgh and the able editorship 
of Miss Wood have served to make available much valuable material 
for the history of the Scottish capital in the momentous years 1642-55, 


1 Ridolfi R., Gli archivi delle famiglie fiorentine (Florence, 1931). 
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in Extracts from the Records of the Burgh of Edinburgh, edited by Margaret 
Wood, Ph.D., F.R.Hist.Soc., Keeper of the Burgh Records (Edinburgh : 
Oliver and Boyd, 1938). The extracts begin to be of national importance 
in May 1643 when the city was called upon by Charles I to give aid in return 
for a guarantee of the established system in church and state, but the sym- 
pathies of the burgesses may be deduced from the fact that no answer 
to the appeal is recorded. Thereafter, the capital had to face the threats 
of Montrose, the terrors of pestilence, the menace of the royalists im- 
prisoned in the Tolbooth, the invasion of Cromwell, and finally the 
English occupation, in which Scotland endured a domination disguised 
as a partnership. From the light which they throw on these things, the 
printed extracts are of national as well as local interest. But the student 
of borough history will find here much that is distinctive. There are the 
old troubles between Edinburgh and its port of Leith, the administration 
of many local charities and the regulation of trades, the association 
between city and university, as evidenced notably in the fact that 
appointment to the chair of Latin was vested in the council and the 
college of justice, before which bodies the nominee had to give proof 
of his ‘literature and qualification’ (p. 309). Indirectly, the student 
of this material may be induced to commend Monck for his caution in 
handling the administration of a country which to him might well have 
seemed foreign, and it is perhaps to this that the preservation of dis- 
tinctive elements in Scottish local institutions was due. The volume has 
been edited with learning and skill, but in the text there are many old 
Scottish words which might well have provided a short explanation in the 
footnotes. D. O. 


All students of English economic history in the mercantilist period 
will be grateful to Mr. R. Keith Kelsall for the laborious investigation 
which has gone to the writing of his little book, Wage Regulation Under 
the Statute of Artificers (London: Methuen, 1938). The amount of new 
information which has come to light since Professor Tawney wrote his 
celebrated article on the subject in 1914 would alone have justified a 
reconsideration of it. It is to be regretted that Mr. Kelsall has been so 
modest in his aims, for suggestions here and there in the book indicate 
that further work would have enabled him to go beyond his present purpose 
of illustrating contentions already largely familiar. The present study 
was almost completed when Mr. Kelsall’s attention was drawn to an un- 
published thesis on the same subject by Miss N. Hindmarsh. Although 
Mr. Kelsall makes reference to this work and indicates points where he 
differs from the author’s conclusions, it is a pity that a joint publication 
of their researches was not achieved, since Miss Hindmarsh had access to 
manuscript material for Sussex and other southern counties whereas 
Mr. Kelsall has in this respect largely confined himself to the eastern and 
north-eastern counties. It would have added, too, to the value and 
completeness of his list of extant assessments which forms appendix i, 
where he has also omitted to record reissues, a decision which might be 
questioned. The most interesting parts of the book are those in which 
the author shows how the assessment of wages fitted in to the other items 
of the labour code such as the enforcement of annual contracts, of work 
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for the idle, and of the testimonial system. There is still insufficient 
evidence of actual wages paid for the complete correlation of these with 
the assessments, but Mr. Kelsall is able to show that in the second half of 
the seventeenth century, at least, questions of the supply of labour must be 
held as of least equal importance with fluctuations in the cost of living 
when the motives for changing assessments were considered. Larlier 
the latter was more important. Mr. Kelsall makes no attempt to draw 
general conclusions about wage rates either from the point of view of local 
variation or from that of changes over the period of time dealt with. 
Indeed he is at his best when dealing with the administrative aspects of 
the problem, as when he sets out what is known of that obscure institution 
the statute sessions or petty sessions of the chief constables. Economic 
historians will find material for discussion in two of his contentions. In 
the first place, he believes, unlike Miss Hindmarsh, that a class of landless 
labourer was from the first envisaged by the framers of the assessment 
legislation and that one of their objects was to prevent such workers 
from becoming squatters. In the second place, he believes that the decay 
of the system in the second half of the century was not due to a change in 
the attitude of the central government but to a fundamental change in 
the labour situation which, together with legal developments, made it 
easier for the propertied classes to restrict the wages of a class now denied 
some of its old opportunities of living idly. Here there may be room for 
further research into the relationship between agricultural wages and the 


development of scientific agriculture, with its possible effect upon the size 
and type of holding. Mr. Kelsall’s achievement to date encourages one to 
hope that he will find time for the many problems in this subject which 
are as yet unsolved. : M. B. 


A Constitutional History of England, 1642 to 1801, by Dr. Mark A. 
Thomson (London: Methuen, 1938), is the first of a series of five volumes 
to appear under the general editorship of Professor Treharne. This series 
aims at ‘a synthesis of recent work directly or indirectly concerned with 
English constitutional history’; and this particular volume admirably 
fulfils its part in that common purpose. In fifty pages Dr. Thomson leads 
us through the ‘ Time of Troubles’ into the Restoration period and then 
divides his subject into three chronological parts, halting at 1688, 1719, 
and 1801. Within each of these periods he breaks his material into thirteen 
logical sections in which he discusses, for example, kingship, parliament, 
legislation, church and state, justice, the press. There follow two 
parts devoted to administrative developments and local government ; 
a conclusion and a useful bibliographical appendix. Every arrangement 
has its drawbacks: this one leaves one with the impression that local 
government is a subject that can be hung as an addendum to the main 
work—the discussion of the organs and activities of the central powers. 
Indeed, though the author is not unaware of the vital interconnexion of 
local and central bodies, his section on legislation in his last period gives 
no hint of the immense importance of local interests at the centre. Oc- 
casionally Dr. Thomson appears over-subtle. He can regard the Tolera- 
tion Act ‘ as in a sense a measure of comprehension rather than of tolera- 
tion’ (p. 271), and yet ‘ the very success of the Toleration Act contributed 
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to the failure of the project of comprehension’ (p. 272). Apparently 
credal comprehension is meant in the first place, and institutional com- 
prehension in the second. Dr. Thomson stresses, perhaps overstresses, 
the weakness of the sovereign relatively to his cabinet at the end of his 
period. Could one not match Granville’s statement that ‘ the king might 
take a foreign measure alone with the Secretary of State’ with Victoria’s 
‘I urged Lord Rosebery not to bring too many matters before the Cabinet 

. . it would be far better to discuss everything with me and Mr. 
Gladstone’? The part devoted to administrative development is at 
once the freshest and the most valuable. For this as well as for the ad- 
mirable lucidity and judgement displayed throughout the volume, this 
series promises to be of real use to the student of the English constitution. 


W. C. C. 


The second volume of Dr. G. W. Kernkamp’s edition of Acta et Decreta 
Senatus Vroedschapsresolutien en Andere Bescheiden Betreffende de 
Utrechtsche Academie (Utrecht Historical Society, third series, no. 68, 
1938) covers the years 1674-1766 and is edited on the same plan as the 
first.1 The documents therein printed are full of interesting details 
about academic business and academic disputes. Among other matters 
mention may be made of the lists of scientific instruments acquired by 
the university during the latter part of the period, and of occasional 
references to the purchase of books for the library. The theologians con- 
tinued to be on the watch for heresy in any faculty. Peter von Balen 
got into trouble in 1676, because he, while a candidate for a medical degree, 
wished to maintain the proposition: ‘ vita nostra in solo corporeo motu 
consistit eamque cum belluis communem habemus’. However, upon 
profession of readiness to withdraw the proposition and a declaration that 
he had only been speaking as a medical man and not as a theologian, his 
fault was pardoned. Again, in 1745, a candidate for a degree in law was 
attacked by the theologians because he had propounded ‘ varias theses 
quae fundamenta nostrae religionis sacrosanctae, libris symbolicis com- 
prehensae, labefactere bonisque moribus repugnare existimebantur ’, 
But when the candidate said he was willing to subscribe a formula expres- 
sing his regret that he had offended the theologians, the Senate accepted 
his offer and that was the end of the matter. On another occasion a 
candidate for a degree was rebuked for meddling with international 
politics. One Hupka, in 1723, maintained at his examination ‘ navi- 
gatoriam, negotiationis causa, extremos ad Indos inire societatem, ubi 
omnibus aliis, ita et Austriaci Belgii populis gentium iure licitum semper 
erit atque permissum’. The Senate took the view that the university 
should avoid all appearance of concerning itself with such a question 
at that time and ordered the candidate to withdraw the proposition, which 
he duly did. M. A. T. 


The researches into Monmouth’s life made by George Roberts in the 
1840’s, and by Allan Fea at the beginning of the present century, did not 
leave a very rich gleaning for another biographer of the unfortunate duke. 

Nevertheless, Elizabeth D’Oyley has contrived to compile an interesting 


1See ante, lii. 744. 
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and pleasant, illustrated volume, James Duke of Monmouth (London : 
Geoffrey Bles, 1938). Her verdict that Monmouth was ‘ an “ ordinary ” 
man, without impressive qualities or much strength of character’, is sound 
enough. The unwise partiality of Charles II and the general admiration 
evoked by his handsome figure combined to elevate Monmouth to a height 
that turned his head. His vanity, lack of real convictions, and weakness 
made him rashly assume a role for which he was absolutely unfit, and his 
final defeat and execution were inevitable when he pitted himself against 
James II. The most novel features of this study are the new particulars 
about Monmouth’s ancestry, and the assertions that the Rye House plot 
was a sham plot. The arguments in favour of the rather startling verdict 
that, although there was an attempt to foment a rebellion, there was no 
conspiracy to murder Charles II are not convincing. The verdict that 
‘another Whig plot was exactly what the Court Party wanted, and—it 
may probably be said with truth—had worked for’, would be stronger if 
the tory reaction had not set in before the plot was revealed, and if any 
contemporary documents supported the view that those conspirators 
who turned king’s evidence had been employed by the government as 
agents provocateurs. Woodrow’s assertion that the plot ‘seems to have 
been contrived by the duke of York’ to discredit Monmouth is worthless. 
Miss D’Oyley cites Walcot, among others, as denying when awaiting 
execution that he intended to kill the king, but does not mention that he 
did confess that he was present when proposals were made to kill the king. 
Rouse, also cited by Miss D’Oyley, acknowledged that he died justly for 
concealing a plot, apparently to surprise Whitehall. He also said he had 
heard men declare that they would stand by Monmouth against the duke 
of York ‘if the king be seized’. The third conspirator executed, Hone, 
confessed he was to assist in the assassination. His confession is here 
discredited (p. 221) because Burnet described him as fitter for Bedlam 
than a trial. He spoke of himself as a ‘ poor, silly man’, but this does 
not necessarily impugn the validity of his confession. On the whole, 
even on the evidence of those executed first, it may be asserted that there 
was a design at least to seize and coerce the king. The difference between 
such a design and a plot to kill the king is not great. The authoress 
would have been on safer ground if she had been content to show that the 
evidence to connect the condemned with the Rye House plot is much 
weaker than the evidence to connect them with a plot to seize the king, 
even though the king might well have perished in the attack on the royal 
entourage. It would have been well to state that C. Sanford Terry printed 
(ante, xx. 127-9) Monmouth’s instructions as general of the forces of 
Scotland in 1679, and that the same volume has an interesting note on 
the cipher in Monmouth’s diary. G. D. 


Recent emphasis on the municipal achievements of the last hundred 
years has perhaps diverted attention from the working of the older un- 
reformed corporations. Mr. R. W. Greaves’s The Corporation of Leicester, 
1689-1836 (London: Milford, 1939), is therefore to be welcomed as helping 
to restore the balance. It is the study of a fairly typical municipal oli- 
garchy. From 1689 to 1835 Leicester was ruled by two conciliar bodies, 
the twenty-four and the forty-eight, both of them strongly oligarchical. 

VOL, LIV.—NO. CCXVI. BBB 
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The corporation retained its close character throughout this period, and 
while it had control over the town magistracy, for the court of quarter 
sessions consisted exclusively of corporation men, it never secured a local 
Act for the establishment of improvement commissioners with rating 
powers. Thus as the town grew with the development of the hosiery 
industry, the corporation was presented with new problems which it was 
ill fitted to solve. It supported local improvements in communications 
and paid great attention to managing its own property, but as a body of 
tory churchmen it was hostile to the great hosiers who were often non- 
conformist whigs. By the middle of the eighteenth century the local 
whigs, with the support of the whig gentry of the county, were putting 
up strong opposition to corporation nominees at parliamentary elections, 
and in 1768 they secured the election of both their candidates. The 
victory of 1768 was followed by compromises in 1774, 1780, and 1784, 
but by 1790 the opposition was falling into more revolutionary hands. 
In his later chapters Mr. Greaves traces the course of the struggle between 
the corporation and the radical reformers. It was a struggle in which 
sectarian differences played a great part, for the meeting-houses were the 
‘citadels of reform’. Such a struggle was inevitable with the rapid 
expansion of industry in Leicester and with a corporation which ‘ had 
ceased to represent the most forward business men of the town’. Nor 
could the issue be doubted. Not only the old machinery, but also the 
old personnel was swept away in 1835. The value of this study lies 
partly in the detailed investigation, based upon extensive manuscript 
materials, of the activities of a corporation which played ‘a greater part 
than any other single municipal body in the last conflicts of the old 
toryism with the reformers’, and partly in the effective linking up of 
local and national issues. Finally, two points seem to require correction. 
The framework hosiery industry cannot have employed 7600 hands in 
Leicester in 1716 (p. 57, n. 1), for about that time the entire population of 
the town was only 6450 (p. 4). The reference (p. 24, n. 4) to D. H. 
Marshall, The Treatment of the Poor in the Eighteenth Century (1926), should 
presumably read D. Marshall, The English Poor in the Eighteenth Century 
(1926). =~ eS @. 


The question of the West Indies had no small importance in interesting 
England in the problem of the Spanish succession, and the operations in the 
West Indies during ‘ Queen Anne’s war’, if of only minor importance in 
comparison with those on the continent and in European waters, are well 
worth more attention than they have hitherto received. Unfortunately 
it cannot be said that Miss R. Bourne’s Queen Anne’s Navy in the West 
Indies (Yale University Press, 1939) provides a satisfactory treatment of 
this interesting topic. Apart from the economic aspects there is a complete 
lack of understanding of the essentials of the problem, either military or 
naval, no idea that the strategical question was military as well as naval, 
and much dogmatic and over-emphatic criticism of the ‘ arm-chair ’ order, 
with vague talk about the mismanagement of the war which makes one 
wonder if the author has even heard of the Blenheim campaign or has any 
idea of the lines on which Marlborough was working. The book is evidently 
based on a substantial study of the materials, but it shows little ability to 
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assess and handle evidence; statements in partisan and propagandist 
pamphlets are treated as if every assertion was solid fact, and the picture 
given is one-sided to a degree. Minor errors abound, both in phraseology 
and in dealing with technical points. Moreover, the book is without 
order, sequence, or logic in arrangement. Why, for example, should the 
attack on Guadeloupe in 1703, an incident of which the author completely 
misses the importance, be narrated after Wager’s action off Cartagena in 
1708 ? A more straightforward narrative would at least have been intelli- 
gible and easy to follow. There is also a tendency to drag in matter with 
little connexion with the professed topic: the story of Governor Parke’s 
doings in the Leeward Islands, culminating in his murder in 1710, is told 
at length quite out of proportion to its relevance to naval affairs. Indeed, 
the general impression left is that the author has not been happily inspired 
in attempting the subject, interesting as it is in itself. a ee 


The East India Company’s Arsenals and Manufactories, by Brigadier- 
General H. A. Young, C.I.E., C.B.E. (Oxford: Clarendon Press, 1937), 
is an attempt, based mainly on manuscript records in the India Office, 
to describe the means by which the East India Company armed its troops, 
maintained its supplies of military stores, and established arsenals. ‘The 
production and supply of military equipment’, writes the author, ‘is a 
by-way of History but little explored by the historian. . . . The last 
great war has made us realize, however, that, while an army may march on 
its stomach, a nation fights with its factories.’ The military adminis- 
tration of the company was perfunctory and haphazard down to the time 
of Sir John Clavering, commander-in-chief in Bengal, 1774-7. He is 
known elsewhere in history almost entirely as the determined and wrong- 
headed opponent of Warren Hastings, but he here at last receives his 
meed of praise as the author in ‘an able and exhaustive minute’ of the 
‘first real attempt at an organization for the control of military ex- 
penditure in all its aspects’. The form of certificate which he drew up 
—so necessary in that age of corruption and jobbery—to be signed for 
all requisitions on the board of ordnance was still in use at the end of 
the nineteenth century. Some account is given of the early ordnance 
officers, among whom was Major T. T. Metcalfe, the father of Lord Metcalfe. 
Special chapters are devoted to the manufacture of gunpowder in England 
and the three Indian presidencies, the founding of cannon, the supply 
of gun-carriages and the provision of all the other accoutrements and 
accessories of the company’s armies. P. E. R. 


The capital, labour, and enterprise which built up the early iron industry 
of the North American colonies were drawn largely from Britain. The 
chronological list of ironworks given by Dr. A. C. Bining in his Pennsyl- 
vania Iron Manufacture in the Eighteenth Century (Publications of the 
Pennsylvania Historical Commission, vol. iv, Harrisburg, 1938) indicates 
how close, in particular, were the affinities of the industrialists of the colony 
he has selected for study with those of the mother country. The pioneer 
furnace, set up in Pennsylvania in 1720, was called after the famous Shrop- 
shire ironworks, Colebrookdale ; nearly a dozen other establishments 
bore names taken from the iron-smelting centres of the English Midlands ; 
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and Dr. Bining’s admirable account of the processes of production shows 
that these were identical with those of the British charcoal-iron industry. 
In economic organization, however, it is the contrasts, rather than the 
similarities, that spring to the mind of the reader. The Pennsylvania 
ironworks were part of a plantation economy ; each had its mansion house, 
its farmlands, corn mill, bakery, and store, and many of the arrangements 
recall those of the feudal manor. Remoteness from towns meant that 
a truck system of wages was inevitable, and the inadequacy of the supply 
of currency necessitated trade by barter to an extent unknown in 
eighteenth-century England. In one respect, however, the contrast is 
over-drawn : it is not true, as a sentence on page 115 suggests, that women 
and children were extensively employed in the ironworks of Britain. The 
story of the efforts of English legislators to stimulate the production of 
pig and bar iron in the colonies, while, at the same time, restricting the 
growth of secondary iron manufactures there, is well told. But the 
attempt to explain why Britain continued to allow American iron into this 
country, free of duty, after the Revolution, is not convincing. Closer 
inquiry might have shown that unfriendly relations with Sweden were 
still a determining factor and that the shipping interest played an important 
part in shaping policy. This, however, is a minor criticism. The book 
as a whole is a product of careful scholarship. It is good that the task of 
disclosing the origins of what is to-day the greatest iron and steel industry 
in the world should have fallen to so well equipped a student of both 
history and technology as Dr. Bining. 2. @. A. 


Mr. Howard H. Peckham’s edition of George Croghan’s Journal of his 
Trip to Detroit in 1767. With his correspondence relating thereto: now 
published for the first time from the papers of General Thomas Gage in the 
William L. Clements Library (Ann Arbor: University of Michigan Press ; 
London: Milford, 1939) contains, as well as the correspondence and the 
text of the journal, a list of the Croghan manuscripts in the Clements 
Library. Croghan’s trip was a critical event in the history of the West. 
The Indians were greatly discontented with the failure of the government 
to carry out the policy of the proclamation of 1763 and their toleration 
of settlement beyond the proclamation line before Indian title had been 
extinguished by purchase ; and there was a grave threat of a renewal of 
the Indian war. Croghan’s principal business was to discover the senti- 
ments of the Indians and to persuade them if possible to delay their 
resort to self-help. The extreme urgency of the situation on the frontier 
led to the adoption by the Grafton administration of the one effective 
measure dealing with the West which emerged from the divided counsels 
of Shelburne and Townshend. The demands of the Indians were met 
in 1768 by the treaty of Fort Stanwix, which established a new line 
negotiated by Johnson in 1765 and effected the purchase of a large tract 
of country between the Alleghenies and the Ohio, including the area into 
which the settlers had already penetrated. The work of the editor has 
been well done, and the publication of the journal is a valuable addition 
to the materials for the history of British policy in the Mississippi valley. 
H. H. B. 
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